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STATEMENT OF QUESTIONS PRESENTED 


1, Whether the Board of Commissioners of the District of 
Columbia acted arbitrarily or Capriciously in affirming the order of 
the Police and Firemen's Retirement and Relief Board of the District 
of Columbia, ordering the retirement of a Metropolitan Police Officer 
under Title 4, Section 526 of the District of Columbia Code, "Retire- 
ment for Disability Not Incurred In Performance of Duty", when the 
evidence required a finding by the Commissioners that he had become 
disabled due to injury received or disease contracted in performance 
of duty, and there was no evidence upon which their actual finding could 
have properly been made. 


2. Whether under Title 4, Section 526 of the District of Columbia 


Code (1951 Ed.) Supp. 7, the burden is upon the appellees to establish 


that the appellant had "become disabled due to injury received or 
disease contracted other than in the performance of duty" in order to 
retire him for disability other than in the line of duty and, if so, did 


appellees sustain such burden. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES, REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Appellees' Action in Granting Appellant Excess Sick 
Leave and Paying His Hospital and Nursing Bills, etc., 
Was Acknowledgment that Appellant's Poliomyelitis 
Was Contracted in Line of Duty ‘ ; : : 


The Retirement Board and Appellees Ignored the 
Evidence and Improperly Retired Appellant for 
Disability Not Incurred in Line of Duty Rather than 
For Disability Incurred in the Line of Duty 


Under the Law Appellees Have the Burden of 
Establishing that Appellant's Disability Arose Other 
Than in Line of Duty, Which They Have Failed to Do . 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


This is an appeal from a final judgment of the United States Dis- 
trict Court for the District of Columbia denying appellant's motion for 
Summary judgment and granting appellees’ cross- | 
judgment entered on April 30, 1962 (J.A. 69 
May 3, 1962 (J.A. 70). 


motion for ‘summary 
| 
); this appeal was' filed 
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This Court has jurisdiction by virtue of 28 U.S.C. Sections 1291, 
1294 and 2106 to review the judgment of the Court below. 


The complaint filed in the Court below was for a Mandatory Injunc- 
tion Directing Retirement of Police Officer for Disability Incurred While 
Performing Duty and Directing Reversal of the Order Retiring Police 
Officer for Disability Not Incurred in Performance of Duty (J.A. 1), 
alleging in substance that the Commissioners of the District of Columbia 
acted arbitrarily and Capriciously in affirming the order of the Police 
and Firemen's Retirement and Relief Board in ordering the retirement 
of appellant, a member of the Metropolitan Police Department of the 
District of Columbia for disability not incurred in the line of duty. 
Jurisdiction in the Court below is based on Title 11, Section 306 of the 
D. C. Code, 1951 Edition. 


STATEMENT OF THE CASE 


Nature of Appeal: This is an appeal from the order of the United 


States District Court Judge Edward A. Tamm granting summary judg- 
ment in favor of appellees, Walter N. Tobriner, et al., the Board of 
D.C. Commissioners, dismissing appellant's complaint and denying 
appellant, Thomas L. Souder's motion for summary judgment. (J.A. 69) 


Appellant a Metropolitan Policeman 19 Years: Appellant, Thomas 
SS aoa—auueueeumsat FOonceman 19 Years 


L. Souder, born July 18, 1916, was appointed a member of the Metro- 
politan Police Department of the District of Columbia on August 10, 1942, 
at which time he was found to be fully qualified, both PhySically (J.A. 44), 
and otherwise, for said appointment. 


Appellant Injured on Duty and Contracted Polio: Appellant sus- 


tained injuries at various times while in the performance of his duty as 
a member of said Police Department (J.A. 15, 45-46) and during the year 
1950, while attached to Precinct No. 12, was assigned to duty as an 
Assistant License Officer which, among other things, required him to 
make health inspections of sub- Standard dwellings, overly crowded 


| 


dwellings, basements, garbage complaints, etc. (J.A. 2) While so 
assigned in October 1950, appellant contracted a case of bulbar polio- 
myelitis (J.A. 2, 15, 17) with consequent paralysis of parts of his body, 


necessitating confinement to a private ho 


Appellees Acknowledged Polio Contracted on Duty: ‘On the basis 
of reports from their subordinates to the effect that the said polio- 
myelitis was incurred by appellant in line of duty as a Metropolitan 
policeman, including reports of the Board of Police and Fire Surgeons 
(J.A. 51-53) (a group of physicians and Surgeons under the Commis- 


llees' predecessors in office 


Under the applicable law and regulations, D. C. Code T. 4-425 
and Police Manual, Section 9 of Chapter XXXVI (Brief, p.17,9), binding 
upon Said appellees' predecessors in office, the aforementioned pay- 
ments and granting of excessive sick leave could not legally have been 
made in the absence ofa determination that the aforementioned polio- 
myelitis was incurred in the line of appellant's duty, which deter mina- 
tion was in fact made by them. (J.A. 47- 53) | 

Appellant Had Residuals and Became Disabled for Duty: Appellant 
was left with certain residuals of said poliomyelitis (J.A. 9, 10, 54, 62, 
67), but returned to duty and was thereafter eventually promoted to the 
rank of Lieutenant. | 
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Thereafter, while engaged in executing his duties as a Metropoli- 
tan Policeman, he, on a number of occasions requiring physical exertion 
while making arrests, etc., suffered severe muscle spasms of his arms, 
Shoulders, neck, etc., which seriously interfered with and eventually 
actually disabled him from performing his duties as a Metropolitan 
policeman. (J.A. 17-20) 


As a result, appellant was willing, and offered to be reduced in 
rank from Lieutenant to Sergeant in order to Stay on the force (J.A. 20- 
21) but Dr. Reed, then Chief of the Board of Surgeons, arranged for his 
transfer to a different precinct, which, however, did not help the 
Situation any. 


Medical Specialist Found Disability Incurred in Line of Duty: 
AS a result of the aforementioned Conditions, appellant was referred for 


observation and treatment to Dr. Hyman Shapiro (J.A. 9), an eminently 


qualified neuro-psychiatrist and a member of the said Board of Police 
and Fire Surgeons, who, after a period of extensive observation and 
treatment (J.A, 56-67), by a report dated March 14, 1961, stated in part 
as follows (J.A. 55): 


"Lt. Souder has been under my observation and 
care Since January 5, 1961. My diagnosis is that of 
a marked, mixed type of neurosis with anxiety and 
depressive features and multiple psychogenic com- 
plaints following a severe attack of Bulbar Polio in 
1950. (For details of my findings, observations, and 
results of treatment, reference is made to my 
attached report of observation from January 5, 1961 
to February 22, 1961.) 


"It is my opinion that further treatment will not 
overcome his chronic severe disablements. As a 
result of these he is unable to perform his duties, 

It is further my opinion that his disability is the 
direct result of the performance of Police duties 

and has disabled him 100%. I, therefore, recommend 
that he appear before the Retirement and Relief 
Board for consideration of retirement." (Emphasis 
Supplied) 
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Police Surgeons Recommended Disability Retirement: In addition, 
on March 14, 1961, for the same reasons set forth above in Dr. 
Shapiro's report, appellant was recommended to appear before the 
Retirement Board for 100% disability retirement by the Board of Police 
& Fire Surgeons (J.A. 68). | 


Appellant Sustained No Serious Outside Injuries: Appellant sus- 
tained no injuries of a Serious or permanent nature since his appoint- 
ment to the Metropolitan Police Department as aforesaid, other than 
while engaged in duty asa Metropolitan policeman and during such 
period had very limited outside employment, and during such period 
contracted no other disease of a Serious nature. (J.A. 4) 


Retirement Board by 3-2 Vote Found Disability Not! Incurred in 
Line of Duty: As a result of appellant's aforementioned disability in- 
curred in the line of duty and the aforementioned recommendation of the 
Board of Police & Fire Surgeons, he appeared before the Police & 
Firemens Retirement Board (hereinafter the Retirement Board) for 
retirement on April 13, 1961 (J.A. 8-37), which, if granted on the basis 
of disability incurred in the line of duty, would have resulted in plaintiff 
having been retired on the basis of 66-2/3% of his base pay at the time 
of retirement, the proceeds of which would not be subject to Federal or 


State income tax, 


Part above, and whose 
full report was made a part of the proceedings before the Board, there 
being no other medical evidence presented to the said Retirement Board 
and there being no evidence to indicate that plaintiff's aforementioned 
disability was not incurred in the performance of duty asa Metropolitan 


policeman, the said Retirement Board, by a 3 to 2 vote (J.A! 4, 69), 
made a finding which Stated in part as follows (J.A,. 4): 
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"Ordered: that Thomas L. Souder, a Lieutenant 

in the Metropolitan Police Department, having been 

found incapacitated for further duty by reason of 

disability not incurred in the performance of duty as 

a policeman, is hereby retired, to take effect from 

and after April 30, 1961." 

As a result of the aforementioned finding of the Retirement Board, 

appellant was retired on the basis of 40% of his base pay at the time of 
retirement (J.A. 4), the proceeds of which are subject to Federal and 


State income tax. 


Appellant's Appeal Rejected by Appellees: Thereafter, the appel- 
lant appealed the aforementioned order of the Retirement Board to the 
appellees contending in Substance, among other things, that the action 
of the Board was arbitrary and not Supported by the evidence and that 
there was nothing in the record of the proceedings before the said 
Retirement Board which would support a finding that appellant's dis- 
ability was incurred other than in the performance of his duties. There- 
after, and in the absence of any additional material and evidence which 
would indicate that appellant's disability was not incurred in the line of 
duty, the appellees, by letter dated December 19, 1961, to appellant's 
counsel, advised that on "December 12, 1961, the Commissioners voted 
unanimously to sustain the action of the Police and Firemen's Retire- 
ment and Relief Board retiring Lieutenant Souder by reason of disability 
not incurred in the performance of duty as a policeman." (J.A. 4- 5) 


Complaint Filed - Appellees' Motion for Summary Judgment 


Granted: Thereafter, on January 11, 1962, appellant filed Suit against 


the Board of Commissioners seeking in effect a mandatory injunction re- 
quiring appellees to set aside their action SuStaining the Retirement 
Board, etc. (J.A. 1). Thereafter, on April 5, 1962, appellant filed his 
motion for summary judgment for the relief Sought in the complaint 
(J.A. 43), Appellees also filed a motion for Summary judgment on Feb- 
ruary 1, 1962 (J.A. 7). After hearings on these motions, Judge Edward 
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A. Tamm entered an order on April 30, 1962, denying appellant's 
motion for Summary judgment and granting appellees' motion for sum- 
mary judgment. (J.A. 69-70) On May 3, 1962, appellant fiied his Notice 
of Appeal. (J.A. 70) | 


| 
STATUTES, REGULATIONS INVOLVED | 


Title 4, Section 525, D.C. Code, 1951 Edition, Supp. VII provides: 


Medical and hospital service— Payment of by District on 
certificate of commissioners, | 


Whenever any member Shall become temporarily dis- 
abled by injury received or dis ase contracted in the per- 
forman 


(Aug. 21, 1957, 


Title 4, Section 926, D. C. Code, 1951 Edition, Supp. VII provides: 
Retirement for disability not incurred in performance of duty, 


Whenever any member Coming under sections 4-521 
to 4-535 police or fire service 
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Title 4, Section 527, D. C. Code, 1951 Edition, Supp. VII provides: 
Retirement for disability incurred while performing duty 


(g) Whenever any member is injured or contracts 
a disease in the performance of duty or such injury or 
disease is aggravated by such duty at any time after ap- 
pointment and such injury or disease or aggravation 
permanently disables him for the perfor mance of duty, 
he shall upon retirement for such disability, receive an 
annuity Computed at the rate of 2 per centum of his basic 
Salary at the time of retirement for each year or portion 
Provided, That such annuity shall 
m of his basic Salary at the time 
1 it be less than 66 2/3 per centum 
of his basic salary at the time of retirement. (Aug. 21, 
1957, 71 Stat. 394, Pub. L. 85-157, Sec. 3 (12g).) 


Title 4, Section 510 of the D. C Code, 1951 Edition, provides: 


Retirement and Relief Board - Duties - Hearings - 
Report of findings to commissioners - Approval, dis- 
approval, or modification by commissioners. 


There is created in and for the District of Columbia 
ard to be known as the Police and Firemen's Retiring 
and Relief Board * * *, The said board shall consider 


In every 
aid depart- 
ire Surgeons shall certify, 
to the said retiring and relief board the physi- 

cal condition of the member for whom retirement and 
relief is sought. * * *, and the proceedings of the board 
Shall be reduced to writing and shall show the date of 
appointment of such member, his age, his record in the 
service, and any other information that may be pertinent 
to the matter of his retirement and relief, * * * 


The said retiring and relief board shall in each case con- 
Sidered by it for retirement and relief submit to the com- 
missioners of the District of Columbia a report of their 
findings, and the said commissioners shall have power to 
approve, disapprove, or modify such findings or to remand 
any case for further proceedings as they may deem 
necessary. (Sept. 1, 1916, 39 Stat. 719, ch. 433, Sec, 12.) 
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Section 9 of Chapter XXXVI of the Police Manual Containing the 
rules and regulations for the government of the Police Department pro- 
mulgated by the Commissioners under the authority of Section 1 of the 
Act of February 28, 1901, 31 Stat. 819, as amended by thhe Act of June 
8, 1906, 34 Stat. 221, D.C. Code (1929) Tit, 20, Section 472 provides: 


The board of Surgeons, actin 
thereof in their i 


amount of sick leave, if any, 
of the force: Provided howe 


STATEMENT OF POINTS 


It was error for the District Court to grant appellees’ Cross 
Motion for Summary Judgment and to deny appellant's Motion for Sum- 


mary Judgment because: 


I. Appellees’ action in granting appellant excess Sick 
leave and Paying his hospital and nursing bills, etc., was 
acknowledgment that appellant's poliomyelitis was con- 
tracted in line of duty. ! 


II. The Retirement Board and appellees ignored the 
evidence and improperly retired appellant for disability 
not incurred in line of duty, rather than for disability in- 


curred in the line of duty. 


UI. Under the law appellees have the burden of estab- 


lishing that appellant's disability arose other than in line 
of duty, which they have failed to do. 
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SUMMARY OF ARGUMENT 


A finding not Supported by the evidence must be set aside. The 
finding of the Police and Firemen's Retirement and Relief Board that 
appellant was disabled due to injury or disease contracted other than 
in the performance of duty is not supported by evidence. Appellees, in 
reviewing the decision of the Police and Firemen's Retirement and 
Relief Board, acted either arbitrarily or Capriciously in failing to re- 
verse Such an erroneous finding and therefore appellees' affirmance 


Should have been enjoined by the Court below. 


The evidence presented to the Court below Consisting of the tran- 
Scripts of a hearing before the Police and Firemen's Retirement and 
Relief Board, and the exhibits attached to appellant's and appellees’ 
motions for summary judgment revealed that appellant had contracted 
polio in the line of duty; that he had sustained no injuries of any con- 
Sequence except while on duty; that it was the opinion of the neuro- 
psychiatrist member of the Board of Police and Fire Surgeons of the 
District of Columbia, Dr. Hyman Shapiro, that appellant's disability for 
which retirement had been recommended had been incurred in the line 
of duty; that the appellees had approved the certification that appellant's 
polio had been contracted in the line of duty and allowance of payment 
for excess sick leave and had Paid appellant's hospital, medical and 
nursing bills, incurred while he had polio, none of which they could 
legally do without a deter mination that his polio was incurred in line of 
duty, all required the Court below to deny appellees' motion for sum- 
mary judgment and to grant appellant's motion for Summary judgment. 


Under Title 4-527, providing for retirement, the burden is upon 


the commissioners (appellees) to find that the officer has "become dis- 


abled due to injury received or disease contracted other than in the per- 
formance of duty" in order to retire the officer for disability other than 
in the line of duty. There is nothing in the record to establish that the 
condition from which Officer Souder is Suffering is due to disease or 
injury contracted other than in the performance of duty. 
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ARGUMENT 


I 


APPELLEES' ACTION IN GRANTING APPELLANT EXCESS SICK 
LEAVE AND PAYING HIS HOSPITAL AND NURSING BILLS, 
ETC., WAS ACKNOWLEDGMENT THAT APPELLANT'S iPOLIO- 
MYELITIS WAS CONTRACTED IN LINE OF DuTy, | 
A Metropolitan Police Department "Report on Excess Sick Leave" 
on the appellant dated October 19, 1950 (J.A. 51) shows that appellant 
during "the current calendar year" 
which was attributed to " Under Section 9 of 
), appellant, along with 
Sick leave “except 
received or disease 
contracted in the actual performance of duty * * * and then only after 
the surgeon or Surgeons have stated the Cause of such absence, certified 


to its legality, recommended its allowance, and the same has been 
ei as been 


approved by the Commissioners," (Emphasis Supplied) 
— eee Ommissioners. 


the "performance of duty", 


It is submitted that the foregoing was a definite acknowledgment 
that appellant's polio was incurred in the line of duty and is entirely 
inconsistent with their later order which is here under attack by appellant. 
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II 


THE RETIREMENT BOARD AND APPEL-EES IGNORED THE EVIDENCE 
AND IMPROPERLY RETIRED APPELLANT FOR DISABILITY NOT 
INCURRED IN LINE OF DUTY RATHER THAN FOR DISABILITY 
INCURRED IN THE LINE OF DUTY. 


On December 12, 1961, appellees affirmed the order of the 
Retirement Board retiring appellant for disability not incurred in the 


performance of his duties as a police officer, effective April 30, 1961. 


Retirement of members of the Metropolitan Police Department is 
provided for in Title 4, D. C. Code (1951 Ed.) amended effective Octo- 
ber 1, 1956, Secs. 4-521 through 4-535 cited as the "Policemen and 
Firemen's Retirement and Disability Act." (Parts at Br. 7, 8). 


The order complained of was issued under Title 4-526, Retirement 
for Disability Not Incurred in the Performance of Duty. This section 
requires a finding by the Commissioners, appellees herein, that the 
member has become disabled due to injury received or disease con- 
tracted other than in performance of duty. The retirement under this 
section provides for an annuity computed at the rate of 2% of the 
officer's basic Salary at the time of his retirement for each year or 
portion thereof of his service with a minimum of 40%, which amount is 
subject to Federal and State income tax. (Br. p. 7). 


Appellant contends that he should have been retired under Title 
4-527 which provides for retirement for disability incurred while per- 
forming duty. This section, in substance, provides that when a member 
is injured or contracts a disease in performance of duty and such injury 
or disease permanently disables him for the performance of duty, he 
Shall receive an annuity of not less than 66-2/3 of his basic Salary at 
the time of his retirement (which is not Subject to Federal or State 
income tax). (Br. p. 8) 


It is undisputed that appellant has been permanently disabled for 
the performance of his duty for, otherwise, he would not have been 
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retired at all for disability. The only question involved is whether the 
disability arose in line of duty or otherwise. 


It is well established that a trier of facts by a Judge, jury, or, as 


in this case, a Retirement Board, etc., cannot disregard testimony 
which is all one way, not immaterial, etc, Thus, this Court in the case 
of Stone v. Stone, 78 U.S. App. D.C. 5, 8, 136 F.2d 761, stated in part: 


"In this case there was poSitive testimony, 
uncontradicted and not inherently improbable. | 
Neither a Jury, nor a Judge is at liberty to dis- 
regard such evidence. Where the testimony is | 
all one way, and is not immaterial, irrelevant, in- 
consistent, contradicted or discredited, such testi- 
mony Cannot be disregarded or ignored by Judge or 
Jury, and if one or the other makes a finding which 
is contrary to such evidence, or which is not sup- 
ported by it, an error results for which the verdict 
or decision, if reviewable, must be set aside. To 
hold otherwise would vest triers of the facts in| 
Cases Subject to review with authority to disregard 
the rules of evidence which safeguard the liberty 
and estate of the citizen," 


It is also well established that while appellees have "administra- 
tive authority" they cannot act arbitrarily and their actions in retire- 
ment matters are subject to judicial review. See Spencer v. Bullock, 


94 U.S. App. D.C. 388, 216 F.2d 54, where Judge Fahy in his dissenting 


opinion stated at page 392, "The Commissioners may not be arbitrary, 


however, and their action is Subject to appropriate judicial review." 


In the case of Crawford v. McLaughlin, et al., 109 US. App. D.c. 

264, 286 F.2d 821, which is very similar to the instant case, this Court 

discussed the "humane purpose of such retirement laws" and stated in 
ech retirement laws | 


pertinent part: 


"We find no evidence that the disabling condi- 
tion grew out of any injury received or disease con- 
tracted other than in the performance of duty. In'the 
face of the evidence to which we have referred, | 
tracing the condition to an injury received in the 
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performance of duty, it would be too Speculative 
to infer that the condition which had manifested 
itself prior to the Carpentry and other extra work 
was due to that work." (Emphasis supplied) 


"Since the evidence Supports only a conclusion 
attributing the disability to injury received in the 
performance of duty, plaintiff is entitled to be re- 
tired under section 4-527. The writ sought should 
accordingly be issued. We are fortified in this 
conclusion by consideration of the humane purpose 

irement laws. See Bradley v. City of 
Los Angeles, 55 Cal. App. 2d 592, 131 P.2q 391 
(1942). This purpose would partially fail of accom- 
plishment were the evidence in this record held to 
be insufficient to Support retirement under section 
4-527." 


? 


trauma "might or could have aggravated tuberculosis" was Sufficient 


proof of medical CauSation. Dr. Shapiro's Opinion is much stronger 


than this. (J.A. 55) (Emphasis above Supplied) 


Appellees, in their argument in the Court below, attempted to 
attack Dr. Shapiro's Opinion on the ground that appellant was promoted 
to firsta Corporal, then a sergeant, then a lieutenant, and that the medi- 
cal surveys on the occasions of these promotions did not disclose any 
residuals of the polio. Dr. Shapiro, who is a member of the Board of 


Police Surgeons under the Supervision and control of the appellees, did, 
however, find certain residuals of polio at the time of his examination in 
January, 1961, as evidenced by his 13 page report, dated February 22, 
1961 (J.A. 67), where he Stated, in part: 


"This is on the basis of the combination of his 
reSiduals, or nic, of his polio, ..." (Emphasis 
supplied) 
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Dr. Shapiro made extensive observations of the appellant as evidenced 
by the foregoing report and concluded that his condition was attributable 
to his having contracted polio in 1950. (J.A, 55) There was no testi- 


mony offered in OppoSition to the opinion given by Dr, Shapiro at the 
hearing. | 


Thus, even if appellant had the burden of connecting his disability 
with his police duties, which is denied as hereinafter shown, it is sub- 
mitted that he has Successfully borne such burden and he Should, under 
the "humane purpose of such retirement laws," be retired for disability 
incurred in line of duty with its attendant advantages, | 


m 


UNDER THE LAW APPELLEES HAVE THE BURDEN OF 

ESTABLISHING THAT APPELLANT'S DISABILITY AROSE 

OTHER THAN IN LINE OF DUTY, WHICH THEY HAVE 

FAILED TO DO, | 

| 
The Retirement Board apparently takes the position that an officer 

who is faced with retirement for disability which permanently prevents 
him from performing his duties has the burden of proving by "substan- 
tial evidence" that his disability arose out of his performance of duty. 


Appellant did not seek to be retired from the police force and he 
is not the moving party. In fact, he offered to and was willing to be 
reduced in rank from Lieutenant to Sergeant, in order to stay on the 
force (J.A. 20) but Dr. Reed of the Board of Surgeons rejected the pro- 
posal and arranged for a transfer to a different precinct (JA. 21), which, 
however, did not help appellant, 


Appellant submits that the Retirement Board and also the appellees 
in considering the retirement of the appellant placed an undue and illegal 
burden upon him by requiring him to prove by "substantial evidence” that 
his injuries occurred in line of duty and also to prove beyond all doubt 


that his injuries did hot occur outside of his performance of police duties. 
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There is no language in Section 4-527 which implies that the 
Commissioners must make a finding based upon Substantial evidence 
that the injury was in line of duty. Rather, reading Section 4-526 to- 
gether with 4- 927, it is obvious that in order to retire appellant under 
Section 4-526 it was necessary for the Commissioners to make a find- 
ing based upon substantial evidence that the disability was not incurred 
in the line of duty. The findings, being based upon an improper standard 
and with no evidence upon which to make such a finding even under such 
a Standard, are arbitrary and Capricious on their face. 


The burden should be cast upon those who seek to retire him for 
disability not incurred in the line of duty to prove that such injuries 
were not incurred in line of duty. There is a basic reason to this. 
Police officers are in a hazardous business. They are exposed to high 
tension, inclement weather, changes in temperature, exposure to the 
elements, duty at various times of day or through the night. To place a 
burden on a Police Officer or Fireman to prove by "substantial evidence" 
that this condition was caused by his police duty is to place a burden on 
him which is almost impossible to meet such as in cases of arthritis, 
heart trouble, mental disease, high blood pressure, etc. In addition, 
Police Officers are usually of limited means, and are not in a position 
to engage eminent (and expensive) medical experts to assist in proving 
their case. In addition, as in this case, the appellant was lulled into a 
sense of security in that the appellees' own medical Staff gave the 
opinion that his disability was incurred in line of duty and the appellees 


authorized payment for excess sick leave, hospitalization and nurses 


which he would not have been entitled to unless the condition Causing 
the sick leave resulted from perfor mance of his duty. Thus, it is sub- 
mitted that any doubts on this point should be resolved under the 
humane purpose of the retirement laws in favor of the officer, and he 


is not required to prove his contentions by "substantial evidence." 
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CONCLUSION 


Under all of the circumstances, it is clear that appellant Should 
have been retired for disability in the line of duty, and the Retirement 
Board, the appellees, and the lower Court were in error jin finding to 
the contrary. | 


Respectfully submitted, 


BERNARD MARGOLIUS 

| 
CARLETON U. EDWARDS, II 
RALPH H. DECKELBAUM 


1000 Vermont Avenue, N. W. 
Washington, D.C. 


Attorneys for Appellant 
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vs. 
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) 

) 

) 
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WALTER N, TOBRINER, ) 
F. J. CLARKE, JOHN B. 
) 
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) 
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) 
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Civil Action No. 131-'62 
| 

DUNCAN, BOARD OF DISTRICT 

OF COLUMBIA COMMISSIONERS 

District Building 


14th and E Streets, N. W. 
Washington, D.C., 


Defendants. | 
COMPLAINT FOR MANDATORY INJUNCTION | 
DIRECTING RETIREMENT OF POLICE OFFICER 
FOR DISABILITY INCURRED WHILE PERFORMING 
DUTY AND DIRECTING REVERSAL OF THE ORDER 
RETIRING POLICE OFFICER FOR DISABILITY NOT 
INCURRED IN PERFORMANCE OF DUTY 
1. Jurisdiction. The jurisdiction of this Court is based upon and 
invoked under Title11, Section 306 of the D.C. Code (1961 Ed.) and under 
| 
its general power and equitable jurisdiction in that this suit involves ac- 
tion on the part of the defendants in Violation of the rights jof the plaintiff 
which has, and, if not enjoined, will continue to cause him irreparable 
and incalculable damage. 
2, Plaintiff. Plaintiff is a citizen of the United States, a resident 
of the State of Maryland, and was a member of the Metropolitan Police 
Department of the District of Columbia for more than 18 years prior to 


his retirement for disability on April 30, 1961. 
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Exhibit "J" -- Findings and Recommendations for Disability 
Retirement - dated March 14, 1961 (Board of Police Surgeons) 


Exhibit “K" -- Recommendation for Retirement of the Police and 
Firemen’s Retirement and Relief Board, dated April 13, 1961 


Order Denying Plaintiff's Motion for Summary Judgment and Granting 
Defendants’ Motion for Summary Judgment and Dismissing 
Complaint, Filed April 30, 1962 : z 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMAS L. SOUDER, 
4102 Madison Street, 


Hyattsville, Maryland, 
Plaintiff, 


Civil Action No! 131-'62 


vs. 


) 

) 

) 

) 

) 

) 

WALTER N. TOBRINER, ) 
F. J. CLARKE, JOHN B. 
) 

) 

) 

) 

) 

) 


DUNCAN, BOARD OF DISTRICT 
OF COLUMBIA COMMISSIONERS 
District Building 

14th and E Streets, N. W. 
Washington, D. C., 


Defendants, 
COMPLAINT FOR MANDATORY INJUNCTION | 
DIRECTING RETIREMENT OF POLICE OFFICER 
FOR DISABILITY INCURRED WHILE PERFORMING 


DUTY AND DIRECTING REVERSAL OF THE ORDER 
RETIRING POLICE OFFICER FOR DISABILITY NOT 


INCURRED IN PERFORMANCE OF DUTY 
a 

1. Jurisdiction. The jurisdiction of this Court is based upon and 
invoked under Title11, Section 306 of the D. C. Code (1961 Ed.) and under 
its general power and equitable jurisdiction in that this suit involves ac- 
tion on the part of the defendants in violation of the rights of the plaintiff 
which has, and, if not enjoined, will continue to cause him irreparable 
and incalculable damage. 

2. Plaintiff. Plaintiff is a citizen of the United States, a resident 
of the State of Maryland, and was a member of the Metropolitan Police 
Department of the District of Columbia for more than 18 years prior to 
his retirement for disability on April 30, 1961. | 
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3. Defendants. The defendants, Walter N. Tobriner, F. J. Clarke, 
and John B. Duncan, are all members of the Board of Commissioners of 
the District of Columbia and as such, among other things, supervise and 
control the afore mentioned Metropolitan Police Department of the District 
of Columbia. 

4. Plaintiff Incurred Disability in the Line of Duty. Plaintiff, Thomas 
L. Souder, born July 18,1916, was appointed a member of the Metropolitan 
Police Department of the District of Columbia on August 10, 1942, at which 
time he was found to be fully qualified, both physically and otherwise, for 
Said appointment. Plaintiff sustained injuries at various times while in 


the performance of his duty as a member of said Police Department and 


during the year 1950, while attached to Precinct No. 12, was assigned to 
duty as an Assistant License Officer which, among other things, required 
him to make health inspections of sub-standard dwellings, overly crowded 
dwellings, basements, garbage complaints, etc. While SO assigned in Octo- 
ber 1950, plaintiff contracted a case of bulbar poliomyelitis with conse- 
quent paralysis of parts of his body, necessitating confinements to a pri- 
vate hospital George Washington University Hospital) for 19 days and 
necessitating private medica] attention (other than could be supplied by 
the District of Columbia Board of Police & Fire Surgeons) including three 
special nurses for 24 hours a day for a period of time and which illness 
necessitated sick leave from his duties as a Metropolitan Police Officer 
in excess of that normally allowed during the years 1950 and 1951. On 
the basis of reports from their subordinates to the effect that the said 
poliomyelitis was incurred by plaintiff in line of duty asa Metropolitan 
policeman, including reports of the Board of Police and Fire Surgeons, 

a group of physicians and surgeons under the Commissioners' supervi- 
sion and control, the defendants' predecessors in office as the Board of 
Commissioners of the District of Columbia, paid or authorized payment 
for the aforementioned hospital confinement, private medical attention, 
special nurses, etc., and approved the granting of excessive sick leave 

to the plaintiff during the years 1950 and 1951. Under the law or regula- 
tions binding upon said defendants’ predecessors in office, the 
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aforementioned payments and granting of excessive sick Ptesve could not 
legally have been made in the absence of a determination that the afore- 
mentioned poliomyelitis was incurred in the line of plaintiff's duty, which 
determination was in fact made by them. Plaintiff was left with certain 
residuals of said poliomyelitis but returned to duty and was thereafter 
eventually promoted to the rank of Lieutenant. Thereafter, while engaged 
in executing his duties as a Metropolitan policeman, he ,: ‘on a number of 
occasions requiring physical exertion while making arrests, etc., suffered 
Severe muscle spasms of his arms, Shoulders, neck, ete, which seriously 
interfered with and eventually actually disabled him from perfor ming his 
duties asa Metropolitan policeman. As a result of the aforementioned 
conditions, plaintiff was referred for observation and treatment to Dr. 
Hyman Shapiro, an eminent qualified neuro-psychiatrist and a member of 
the said Board of Police and Fire Surgeons, who, after a! period of obser- 
vation and treatment, by a report dated March 14,1961, stated in part as 
follows: 
"Lt. Souder has been under my observation and care since 
January 5, 1961. My diagnosis is that of a marked, , mixed type of 
neurosis with anxiety and depressive features and multiple psycho- 
genic complaints following a sever attack of Bulbar Polio in 1950. 
(For details of my findings, observations, and results of treatment, 


reference is made to my attached report of observation from Janu- 
ary 5,1961 to February 22,1961). 
"It is my opinion that further treatment will not overcome 


his chronic severe disablements. As a result of these he is unable 
to perform his duties. It is further my opinion that his disability 
is the direct result of the performance of Police duties and has 
disabled him 100%. I, therefore, recommend that he appear before 
the Retirement and Relief Board for consideration of retirement." 
In addition, on March 14,1961, for the same reasons set forth above in 
Dr. Shapiro's report, plaintiff was recommended to appear before the 


Retirement Board for 100% disability retirement by the Board of Police 
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& Fire Surgeons. Plaintiff sustained no injuries of a serious or permanent 
nature since his appointment to the Metropolitan Police Department as 
aforesaid, other than while engaged in duty as a Metropolitan policeman 
and during such period had very limited outside employment, and during 
such period contracted no [other] disease of a serious nature. 

5. Action of the Retirement & Relief Board. As a result of plaintiff's 
aforementioned disability incurred in the line of duty and the aforementioned 
recommendation of the Board of Police & Fire Surgeons, he appeared be- 
fore the Police & Firemens Retirement & Relief Board (hereinafter the Re- 
tirement Board) for retirement on April 14, 1961, which, if granted on the 
basis of disability incurred in the line of duty, would have resulted in plain- 
tiff having been retired on the basis of 66-2/3% of his base pay at the time 
of retirement, the proceeds of which would not be subject to Federal or 
State income tax. On April 19, 1961, after the aforementioned hearing by 
the Board, and after testimony by the aforementioned Dr. Hyman Shapiro 
in accordance with his aforementioned report quoted in part above, and 
whose full report was made a part of the proceedings before the Board, 
there being no other medical evidence presented to the said Retirement 
Board and there being no evidence to indicate that plaintiff's aforemen- 
tioned disability was not incurred in the performance of duty as a Metro- 
politan policeman, the said Retirement Board, by a 3 to 2 vote made a find- 
ing which stated in part as follows: 

"Ordered: that Thomas L. Souder, a Lieutenant in the Metropolitan 

Police Department, having been found incapacitated for further duty 


by reason of disability not incurred in the performance of duty asa 


policeman, is hereby retired, to take effect from and after April 30, 
1961." 
As a result of the aforementioned finding of the Retirement Board, plain- 
tiff was retired on the basis of 40% of his base pay at the time of retire- 
ment, the proceeds of which are Subject to Federal and State income tax. 
6. Plaintiff's Appeal Rejected by Commissioners: Thereafter, the 
plaintiff appealed the aforementioned order of the Retirement Board to 
the defendants contending in substance, among other things, that the action 
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of the Board was arbitrary and not Supported by the evidence and that there 
was nothing in the record of the proceedings before the said Retirement 
Board which would Support a finding that plaintiff's disability was incurred 
other than in the performance of his duties. Thereafter, and in the absence 
of any additional material and evidence which would indicate that plaintiff's 
disability was not incurred in the line of duty, the defendants, by letter 
dated December 19, 1961, to plaintiff's counsel, advised that on "Decem- 
ber 12,1961, the Commissioners voted unanimously to sustain the action 
of the Police and Firemen's Retirement and Relief Board retiring Lieuten- 
ant Souder by reason of disability not incurred in the performance of duty 
as a policeman." ! 

7. Plaintiff's Irreparable Injury. Asa result of the defendants’ ac- 
tion as aforesaid, the plaintiff has been retired for disability not incurred 
in the line of duty, as a result of which he receives, in effect, instead of 
the amount mentioned above, only 40% of his base pay at the time of retire- 
ment based on his service as a policeman, which will be subject to income 
taxes within a few years, and plaintiff has been irreparably injured there- 
by. Plaintiff has done all that is required by law in order to receive the 
retirement annuity allocated to policemen who are retired due to disability 
incurred in the performance of duty. but, nevertheless, the said annuity to 
which he is entitled has been denied him and he will continue to suffer this 
loss throughout the remaining years of his life and plaintiff has no other 
Source of relief from defendants’ action except by way of appeal to a Court 
of equity. 

8. Defendants Action Arbitrary. The defendants' action in sustain- 
ing the decision of the Retirement Board is completely arbitrary, unsup- 
ported by the evidence before the Board and before the defendants, and 
completely disregards the medical testimony of the aforementioned Dr. 
Hyman Shapiro of the Board of Police and Fire Surgeons of the District of 
Columbia. | 

WHEREFORE, plaintiff prays: 


1. That the Court issue a Mandatory Injunction directing the defendants 
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to reverse their aforementioned order dated December 12, 1961, direct- 
ing the defendants to reverse the order of the Police and Firemen's Re- 
tirement and Relief Board ordering plaintiff retired for disability not in- 
curred in line of duty, and directing the defendants to order plaintiff re- 
tired for disability incurred during the performance of duty, effective as 
of April 30, 1961, and further directing the defendants pay to plaintiff the 
difference between what he has been paid since April 30, 1961 and what 
he should have been paid, if his retirement had been correctly designated, 
under Title 4, Section 527 of the District of Columbia Code, at the rate of 
66-2/3% of his base pay as of April 30,1961, said money to be paid to 
plaintiff in a lump sum. 

2. That the Court grant such other and further relief as the nature 
of the case may require. 

/s/ Thomas L. Souder 


DISTRICT OF COLUMBIA, ss: 

Thomas L. Souder, being first duly sworn, deposes and says that 
he has read the above Complaint subscribed by him and verily believes 
that statements contained therein are true to the best of his knowledge 
and belief. 

/s/ Thomas L. Souder 


Subscribed and sworn to before me this 11th day of January, 1962. 


/s/ Jean A. West 
Notary Public, D.C. 


/s/ Bernard Margolius 
/s/ Carleton U. Edwards, II 
/s/ Ralph H. Deckelbaum 


Attorneys for Plaintiff 
1000 Vermont Avenue » NW. 
Washington, D.C. 


[Filed February 1 , 1962] 


MOTION OF DEFE 
F, J, 


THE DISTRICT OF COLUMBIA FOR SUMMARY JUDGMENT 


The defendants, individual members of the Board of Commissioners 
for the District of Columbia, move the Court for summary judgment in 
their favor. As grounds therefor they state that the pleadings and the ad- 
ministrative record in this cause demonstrate that there iS no genuine is- 
sue as to any material fact; that the records Support the action taken by 
the defendants and, therefore, said defendants are entitled to judgment as 
a matter of law. The defendants , by reference, incorporate herein and 
ask to have read as a part hereof the record of the administrative pro- 


ceedings (Exhibits A through F) relating to the retirement of Thomas L. 


Souder. 


/s/ Chester H. Gray | 
Corporation Counsel, D.C. 


/s/ John A, Earnest 
Assistant Corporation Counsel, D.C. 


/s/ M. Michael Cramer 
Assistant Corporation Counsel, D.c. 


Attorneys for Defendants 
District Building | 
Washington 4, D.C. 


[Certificate of Service] 
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DEFENDANTS' EXHIBIT "A" 
ee 


P.D. 18.4468 
BEFORE THE POLICE & FIREMEN'S RETIREMENT & RELIEF BOARD 
April 13, 1961 
IN RE: Disability retirement of Lieutenant Thomas L. Souder, #7 Precinct, 
Metropolitan Police Department. 


THE BOARD: 
Victor A, Howard, Chief, Administration & Safety Division, Acting 
Chairman. 
Lyman J. Umstead, Assistant Corporation Counsel, D.c. 
Dr. Eleanor Short, Psychiatrist, D.c. Dept. of Public Health. 
Richard C. O'Conner, Fire Marshal, D.C. Fire Department. 
George R. Wallrodt, Deputy Chief of Police, Met. Police Dept. 


LIEUTENANT THOMAS L. SOUDER 
testified under oath as follows: 
BY MR. HOWARD: 
Q. Lieutenant, will you give us your full name and address please ? 
A. Thomas Latimer Souder, 4102 Madison Street, Hyattsville, Maryland. 
MR. BERNARD MARGOLIUS 
attorney for Lieutenant Souder. 
BY MR. HOWARD: 

Q. Mr. Margolius, will you identify yourself for the record? 

A. Yes, I'm Bernard Margolius, 1000 Vermont Avenue, N.W., Washing- 
ton, D.C., attorney for Lieutenant Souder. 

Q. And am I correct in assuming that you are going to -- that Dr. 
Shapiro is your witness ? A. No, I don't think it's correct to assume that 
he's our witness; it's correct to state that Lieutenant Souder requested of 
Dr. Reed that Dr. Shapiro be here and Dr. Reed advised Lieutenant Souder 
that if Dr. Shapiro wanted to voluntarily come it was up to him, but the 
Suggestion of his being here was based upon the fact instead of the other 
doctor from the Police and Fire Clinic -- 

MR. HOWARD: In other words -- 

MR. MARGOLIUS: Read his report, I'd rather have Dr. Shapiro be 
available. 
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MR. HOWARD: Who is the basic doctor. 

MR. MARGOLIUS: That's right. | 

MR. HOWARD: Alright, well then, Dr, Shapiro, will you give us 
your name ? ! 

DR. SHAPIRO: Hyman D, Shapiro, 1800 Eye Street, N.W.; I'ma 
member of the Board of Police and Fire Surgeons. | 

MR. HOWARD: Alright, since we have your status here, will you 
give us the medical report on Lieutenant Souder ? ! 

DR. SHAPIRO: I have my records here. I have had Lieutenant 
Souder under observation and treatment Since January 5,1 961. He was 


referred to me by one of the clinic doctors because -- by Dr. Reed -- be- 
cause of headaches and tension, and I Spent two hours on my original ex- 
amination of Lieutenant Souder, January 5, 1961, and essentially the high- 
lights were that he developed a polio in October, 1950. At that time, as I 
remember, he was a Private in the Police Department that successively 
got promoted to Sergeant and then Lieutenant later, despite his polio. He 
told me he'd been advised to give up physical exercise because of his polio; 
he's a man who always practiced muscle development, he was advised to 
give it up because of the number of episodes in which these involved mus- 
cles went into spasm in making arrests or physical effort. There's been 
a number of occasions when this has happened. In May, 1960, he told me, 
in attempting to evict a customer who was drinking and abusive in a store, 
he went into a Spasm. He then wondered if he was physically able to do 
duty because any sudden physical effort, he thought, would not make him 
fit; and if he wanted and was, assigned to patrol street areas, and he was 
worried because he felt he could no longer do that. He started worrying 
about it and he says the change bothered him. He had other episodes of 

a Similar nature and developed considerable anxiety as a result of it. 
When I saw him he had a very marked anxiety about his polio condition, 
which was then more than ten years old, and the physical deterioration 
that he felt was accompanied with anything involving physical effort. On 
examination he showed rather minimal residuals of his polio. The major 
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Condition was an associated psychoneurotic state; my original impression 
was that he had an anxiety neurosis with multiple psycho physiological 
complaints. I felt that it was @ poor prognosis for improvement under 
therapy, but I did see him weekly and Sometimes more than once a week; 
and he did show some improvement in his Condition, but it would vary up 
and down. After repeated observation and trying various treatment, I was 
Still of the opinion when I last examined him on February 22,1961 -- 

incidentally, he's been in for follow-up treatment Since then -- but my 

last note is that ona basis of my close observation of this man I still feel 
that he has a marked mixed type of neurosis with anxiety and depressive 


features, as well as multiple psychogenic Complaints. I still feel that 


this very severe psychoneurotic reaction is intimately tied in with the 


severe bulbar polio that he had, and the subsequent residuals have been 

a factor in the production of disability. I feel that his psychoneurosis has 
now reached the point where he can no longer do duty, and on the basis of 
the combination of these organic residuals of his polio and his psycho- 
neurosis, which is considered to be the more major disability , I, as I re- 
ported, recommended his retirement. 

MR. HOWARD: Am I to assume from that » Dr. Shapiro, that the 
pSychoneurotic features are the imporant feature that brings about the 
recommendation for his retirement ? 

DR. SHAPIRO: Oh, yes; because he was able to function well, as I 
reported, for many years after 1950. He was a private then and was able 
to come up in the Department, but it was not until physical effort produc - 
ing these spasms got him quite apprehensive, 

MR. UMSTEAD: But the apprehension is bottomed on the initial or- 
ganic problem of polio? 

DR. SHAPIRO: Well, I would answer it this way, that if this man's 
duties were that of desk work or pushing a pencil or Something of the kind, 
it would not bother him; but in his duties where he has to handle people 
with physical effort, for instance, he says when there would be abusive 
prisoners in the station house, even, let alone on the street, he would get 
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all upset for fear that what may happen to his physical condition if he had 


to help subdue the man. 

MR. UMSTEAD: In other words, we're dealing with an aggravation. 

DR. SHAPIRO: It's an aggravation, although as I see this thing he's 
-- he recovered fairly quickly from his polio with some muscle involve- 
ment, even left with some deafness which is not a factor here, as I see it, 
but he shows very little neuromuscular damage; but it's the fear of what 
is happening with his increased responsibilities and the physical effort 
that brought about this thing. So, while I said that the physical condition 
has contributed to it, the major thing was the type of work that he was en- 
gaged in, which does require physical effort and handling people where 
force may be necessary. | 

MR. UMSTEAD: Now you indicated that he was one tor much exer- 
cise. What other exercises did he engage in, so far as he told you? 

DR. SHAPIRO: Oh, he systematically used to, before his polio and 
many years thereafter, go through certain physical culture exercises to 
keep his muscles up. But after these spasms started occurring he was 
told by the doctor, so he told me, to give up his physical efforts, and that 
was a blow to him, | 

MR. UMSTEAD: In other words, these spasms occurred in his de- 
Sires for physical fitness with exercises ? 

DR. SHAPIRO: That, and also in actually -- you see, after he was 
advised not to do that and in his work, he had to use physical effort -- 
that's what threw him into this state. | 

MR. UMSTEAD: Did you relate that to some specific thing as he 
related it to you? : 

DR. SHAPIRO: Yes, I mentioned five or six episodes that I remember. 

MR. UMSTEAD: I didn't hear those. | 

DR. SHAPIRO: No, let's see. (Referring to letter). He says his 
polio in 1950 left him with a slight residual paralysis of his soft palate, 
some sensitivity in his throat, a 50% loss of the sterno-mastoid muscle 
on the right -- that's a neck muscle -- and various muscles have been 
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affected. He told me he'd gone in for physical culture and weight lifting 
at the age of 26 and was very good at this until after he got his polio. He 
tells me that in the winter of 1959 while arresting a drunk, he was given 

a tussle and his back went into a spasm. He has hada humber of such oc- 


casions since. In May 1960, in attempting to evict a customer who was 


drinking and being abusive ina store, he also hada Spasm. He then states, 


"It makes me wonder if I'm able to do any sudden physical effort and if I 
am physically fit to patrol the areas assigned. I have always wanted to be 
on the street with the men, and this worries me." 

MR. UMSTEAD: Thank you. 

MR. HOWARD: Any further questions at this time ? 

DEPUTY CHIEF WALLRODT: Id like to ask the doctor a question. 
Doctor, how is polio contracted, is that by physical association or contact 
with people suffering from -- from other people suffering from polio? 

DR. SHAPIRO: Polio can be contracted in a number of ways, it's 
a contagious disease. It's supposed, in some cases, to be transmitted 
through milk; usually it's transmitted in epidemics or endemics. And 
incidentally , history that he gave me when he talked this over with me 

may be a factor in his production of it; that in his assignment be- 
fore he got his Polio, he told me that he was assigned to check on sub- 
standard housing and things of that kind, and the question arose in my 
mind as to whether in his contacts with people and in going to these houses 
of sub-standard where one may expect more polio, as to whether he had 
contracted it. The average polio case comes in contact with other polio 
cases, or ones who are carriers, so to speak, who've had the disease. 

And I think that's definitely would be a factor in his police work, if that 
is the case, I mean, I have only his un-Substantiated statement. 

CHIEF O'CONNOR: Well, doctor, these Spasms that he gets when 
apprehending criminals and such as that, what effect would that have on 
him physically ? 

DR. SHAPIRO: Well, that is hard to state. Many people who have 
residuals of polio do not get spasms. What happened is that he gota 


entioned, 

CHIEF O'CONNOR: Well, I mean, then he would be subject to, 

Say, physical damage himself if his muscles spasmed like! that and he 
wasn't able to defend himself, is that it? | 

DR, SHAPIRO: Absolutely. 

MR. HOWARD: Just one more question, doctor. As I understand 
your statement. the damage from the polio, I believe you said, was rela- 
tively slight. Am I correct in assuming that there was no Structural dam- 
age or deformity ? | 


DR. SHAPIRO: [']] give you my exact neurologic findings; Idida 


Complete neurologic on him. (Reading from letter). "On examination he 
Shows polio residuals which are not very Severe. His extra occular move- 
ments were normal.” That is the movements of the eyes. His palate was 
normal; and he had been complaining of Something in his throat. His pal- 
ate moved well. "There was a Slight stare to his face. His speech was 
only slightly affected. He showed bilateral deafness. There was some 
muscle weakness, He Showed a twitch of his left eye, which he states 
he's had since 1953 off and on. He tells me that his muscles jump.” 
That's about all the residuals of his polio that I could find, and as I stated, 
he's had those Since 1950 because in Polio the height of the damage to the 
muscles and nerves and the Spinal cord occurs in the first few days of 
the illness. After that it either remains stationary or gets better, Yet 

this man was able to continue on duty froma private and go all the 
Way up to a lieutenant with very little disability from his polio. 

MR. HOWARD: Thank you. | 

LIEUTENANT SOUDER 
BY MR, HOWARD: 
Q. Lieutenant, are you married? A. Yes sir. 
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MR, MARGOLIUS: You going to let me ask the doctor some ques- 
tions later? 

MR. HOWARD: Alright, go right ahead. 

MR. MARGOLIUS: Want me to do it now or later? 

MR. HOWARD: Well, we'll turn the case over to you. 

MR. MARGOLIUS: Well, you can give the preliminaries and [ll 


[BY MR, HOWARD:] 

Q. You married, lieutenant? A. Yes, sir. 

Q. And what is your wife's name? A, Grace Elizabeth. 

Q. And is this the first and only marriage for you and Mrs. Souder ? 
A. Yes sir. 

Q. Neither were ever previously married ? A. No sir. 

Q. Are there any children of the marriage? A. Four. 

Q. Will you give us their names and dates of birth, please ? 

A. Elizabeth Eileen, born June 12, 1940; Catherine Joanne, pres - 
ently married, her married name is Mrs. Charles D. Cicala, she is 19, 
She lives at 2003 Quebec Street , Adelphi, Maryland, date of birth Febru- 
ary 16, 1942; Margaret Patricia, March 14,1944,17; Martha Rosemary, 
August 18, 1949, 11 years, 

Q. And those children are all either married or capable of self- 
Support? A. I would assume So, yes. 

Q. In other words, what we're trying to find out is that they're 
normal children? A. Yes Sir, right. 

Q. That's what we want to develop. The record shows that you 
were born July 15,1916 and were appointed to the Police Force August 
10, 1942, is that correct? A, That is. 


Q. And before coming with the Police Force did you have any mili- 


tary service? A. No sir. 
Q. How about Federal or District Government service? A. No sir. 
Q. So that your total Service is your 18 years and Some months with 
the Police Force? A, Yes sir. 
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Q. Are you familiar with the provision of law that permits you to 
accept a reduced pension, the difference of which would be added to that 
your wife would receive, or a designated minor child, if they were to sur- 


vive you? A. Iam. | 
Q. And what is your wish? A. Not to take advantage of that pro- 


vision. 

Q. You want the full retirement? A. Yes sir. 

Q. During your service as a police officer were you ever seriously 
injured or hospitalized by disease, as a result of your police duty ? 

A. I was injured in March of '46, seriously, when I was chasing aman, 
suspected felon from a stolen car, and there was a group of ragweed in 
back of 336 Adams Street, N.E., I believe it was, and there was a fence 

in the middle of the ragweed and I didn't see it and I ran into it and part 

of it fell on top of me. And I had, apparently, a wrenched right knee; I 
Know I walked on crutches for either eight or nine days at that time. That's 
been injured either three or four times since then. | contracted polio when 
I was assigned as an assistant license officer in #12 Precinct, making these 
health inspections and various other duties of the license officer, as the 
doctor has related, 

Q. And that is a brief run-down of the number of incidents you've 
had while on duty, is that correct? A. I believe I provided Dr. Shapiro 
with a list of eight -- the first day I went there he asked me many ques~- 
tions, and not knowing the answers to all of them, I went through the per- 
Sonnel file and found a list of eight injuries on duty. only one of which I 
had taken sick leave on, which was the one in 1 946. The other seven I had 
gone to the clinic and remained on duty, but taken whatever treatment they 
had advocated. ! 

MR. UMSTEAD: Mr, Margolius, so the record may be clear, you 
understand, of course, since Dr. Shapiro did give excerpts, that whatever 
medical records are available , as well as personnel, medical history, and 
So forth, are all part and parcel of this record to be considered by this 
Board ? | 

MR. MARGOLIUS: Yes. 
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[BY MR. HOWARD: ] 

Q. Over and beyond that, have you ever suffered any injury or dis- 
ease that has hospitalized you as the result of incidents that have occur- 
red while off duty? A. Idon't recall any, no. In fact, I'm quite certain 
there aren't, 

Q. Have you had any external -- A. Excuse me, I did -- one time 
I reached for the hand brake at the same time I reached to shut the door 
and I lost this little fingernail (indicating left hand) off duty. I was not 
hospitalized. 

Q. Alright. What kind of employment, if any, have you had outside 
your official duties while a member of the Department? A. I don't re- 

call having any, except there was a brief period during the winter 
of -- previous to Christmas holidays -- of either '49 or '48, I drovea 
truck for about six weeks. 

MR. MARGOLIUS: He said before you became a policeman. 

MR. HOWARD: No, during. 

MR. MARGOLIUS: Oh, I'm sorry. 

A. I drove a truck for several hours nightly at that period of about 
six weeks to get some Christmas money together. 

[BY MR. HOWARD: } 

Q. Well. now it's been indicated that your work has brought you in 
contact with certain shall we Say less desirable aspects of life around the 
District, and it's been indicated that you've associated that as a possible 
basis for your exposure to polio. Could you elaborate on that and give us 
a little background as to why you feel that may be the case ? A. AsI 
recall that year, and these aren't facts except from memory, I've done no 
research; there were 57 polio patients in Washington that year, I believe 
I was the 57th one. As I recall, there were only three in Prince George 
County, and 57 in the District -- I wouldn't be one of their number, as hav- 
ing lived in Hyattsville at the time. As I recall, there were three in Prince 


George County and none in Hyattsville or the Surrounding small towns, and 


either 54 or 57 in the District of Columbia. My work was in the District 
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of Columbia. I was what you might call a catch-as-catch-can man for 
Captain Strange, who had given me the job as assistant to the license officer. 

Q. What precinct was that? A. In #12. When the Health Inspector 
or the Building Inspector came out to make an inspection and he needed a 


police officer, I'm the one that went; 


dwellings converted 
they found out it 

r of, shall we Say, 
mind to change 
mily dwelling. 

n of these prem- 


hat there were, or 
A. Ididn't go into that angle of it at all; I don't know 
it of my own knowledge, no. | 
Q. You just know that there were many sub-standard Situations that 
you did come in contact with as a result of your work ? A, Yes sir. That 
Was a good deal of my work, the inspection of these type dwellings. 
BY DR. SHORT: | 


Q. Lieutenant, could you tell us more what happens when you have 


these muscle Spasms when you use your muscles? A, The two specific 
ones I related to the doctor was one in '59 or '60 during the winter months, 
there was a very tall colored man at 7th and N that I attempted to talk to 
and send him home, as we usually do; the Commissioners don't want them 
arrested if they're able to care for themselves and get home, We send 
them home, put them ina taxicab, if they live within a few blocks we walk 
them home. He was apparently un t recog- 


11 
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far beyond that of the ordinary person just on the strength of the uniform; f 
and when you make corporal in #2, why you've been elevated to just a little 
under a diety as far as the citizens are concerned, and being a lieutenant 
you are recognized as being the top. And I engaged him in conversation, 
with it being my desire to send him home, and he become very belligerant 
and I was fortunate enough to get him on the ground and step on one of his 
wrists and wrap his other arm around his neck, a condition that would have 
been able to held him by possibly an active 14 year old boy, until he awak- 
ened to the fact that I was a policeman and he was fighting me, and when 
he did, I knew that he would stop. But during the interval there, I was at- 
tempting to have him recognize the fact I was, in talking to him my back 
muscles, I believe they're referred to as spinalis erectus and latissimus 
dorsi, I had him down on the floor and I was -- or rather on the ground -- 
and was bent over, and they went into what we used to call a charlie horse 
and the doctors now call a spasm. And Officer Tyser happened to be in 
the vicinity and he came to my assistance. And as soon as I straightened 
up again the two of us were able to hold one arm apiece and make an ar- 
rest without having to use any force only other than merely to restrain him. 
Q. Did you have pain at the Sametime? A. I hada soreness which 
resulted from that and it stayed with me several days; I had to use hot pads 
and hot baths to relax them and restore the muscle tone after I had gone 
home the next morning. The second one he referred to I believe was in 
May of 1960 at an A.B.C. establishment , it's a Class D. next to the 
Big Ben Liquor Store on North Capitol, and I stopped in to see Zack. And 
while talking to him, he said Lieutenant, there's a man's having trouble at 
the door there, and I looked there and the bouncer was trying to keep a 
person from entering, and I reached over the bouncer's head and took both 
of my arms and just jolted him in the shoulder and it drove him backward 
out of the door; and I went out to try to talk to him and while I was, to find 
out what his difficulty was. He put his right hand in his pocket, and of 
course that's a dangerous or potentially dangerous situation in the Second 


Precinct, and I told him to remove it and he did; and while I was talking to 
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him and attempting to find out what his trouble was and aie he didn't take 
@ walk around the block to cool off and come back later or the next day, 
even, or go to another place, he made another motion in ihis pocket, and 
I'd had enough of it and I grabbed his right wrist and pulled him around to 
me and locked my left arm around his neck and backed up against the wall. 
because by that time there were maybe 40 or 50 other colored there. Now, 
in the condition I was in and knowing that they would call for assistance, 

it was only a matter of just choking him into submission and then releas- 
ing him or holding him until he recognized the fact that he was going to 
lose. And while attempting to hold him like that and hold his right hand, 

I didn't know whether he had anything in it or not but I didn't want to take 
a chance, my left arm from this angle right straight up to the shoulder 
went into just a tremendous Spasm So that it was just cry ing for relief to 
be straightened back out again, and I had to reach over and grab it with 
my right hand and hold it on his neck. And backed him up against the wall 
there so that [ could, with the weight of myself -- he wasn’t as large as I 
am -- and him leaning against this hand would keep it in his pocket. Zack 
had put in a call fora policeman in trouble and cars and wagons were com- 
ing from every direction and when he heard all the racket he stopped fight- 
ing. Then when he did and I released the hold on his neck and my hold on 
my wrist and I took the Knife -- he did have an open knife in his pocket -- 
I then found out that Zack was a pretty good friend of mine ie he hadn't 
told me he had just thrown him out for pulling a knife on him. If he had, 

I would have approached him differently than what I had first; I would have 
assumed that he was armed. But this left arm of mine was in a pretty 

bad shape as far as being able to use it or raise it, or being able to use 

it in any fashion other thanina very minute fashion for approximately ten 
or 12 days. I got to worrying about the things the doctor said then, as to 
just how much effect I could have physically in attempting to restrain 
people and protect the public, when there was Some question|as to wheth- 
er I could even protect myself. Now, believe me, I'm not being heroic. 
but that angle of it didn't bother me to the extent that it did as to whether 
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I could help the public. We have many, many crimes in #2, it's known as 
12 the wickedest precinct; when I went there it had 20.5% of all the crime 
in the District, it stil] probably has close to those figures. In other words, 
you are engaged in total war from the time you go on until the time you get 
off, against the criminal element. And there's a great need to be in tip-top 
physical shape because you're not dealing with sedentary workers because 


those people cause you no trouble, you're not dealing with college gradu- 


ates or doctors or lawyers, you're dealing with the field hands, the unedu- 


cated, the illiterate , and the ditc h-diggers, which are very -- physically -- 
very much better shape. 

Q. Lieutenant, may I ask you one more question. A. Yes ma'am. 

Q. Have you subdued anyone in recent months when your back or 
arm muscles didn't go into spasms? A. I stayed out of those conditions, 
I rode in the scout car with the other officers because I didn't want to be- 
come involved in a condition where I couldn't render service. This uni- 
form can't take a backward step, in other words; it has to constantly go 
forward. I didn't think I could Successfully carry it knowing the physical 
condition I was in. 

MR. MARGOLIUS: May I ask the doctor Something ? 

MR. HOWARD: Certainly. 

MR. MARGOLIUS: Doctor, he has been transferred out of #2. 

Would you tell the Board the circumstances why you went out of #2? 

LT, SOUDER: I went to Dr. Reed because of the tensions and the 
headaches and the Spasms, and told him I didn't think I was fit to patrol 
any longer and asked him if he felt it was advisable if I would write a let- 
ter to the Commissioners and request that they put me back to the rank 
of sergeant and put me in the uniform storeroom or down in the shop chang- 
ing tires or something of that nature. 

MR. MARGOLIUS: What did Dr. Reed say ? 

LT. SOUDER; He said he wasn't going to do that, he said he was 
going to order a transfer, or rather he was going to request it -- he had 


been successful in the past -- and he was going to request a transfer to 
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the Executive Officer and see if he could get me ina quieter precinct. 

MR. MARGOLIUS: And was that transfer made? | 

LT. LOUDER: Yes sir. | 

MR. MARGOLIUS: To what precinct? | 

LT.SOUDER: Number Seven. 

MR. MARGOLIUS: Was it any quieter ? 

LT.SOUDER: There's a good deal less tension, but | they still make 
arrests over there and there's stil] people coming in the station where 
the prerogative for trouble lies with them rather than with us. A police- 
man only wants to get his day's work done and go home -- 

MR. UMSTEAD: I got lost somewhere along the line. I heard #12 
Precinct and then you-were talking about #2. | 

LT.SOUDER: Number Twelve, I spent about eight years and seven 
months as a private, and when I made corporal May 1, 1951 I went to #2. 
I was promoted to sergeant and lieutenant and remained in #2 Precinct 
until December 1st of this year, when I was transferred to number -- 
1960 -- when I was transferred to #7. | 

MR. UMSTEAD: Now regarding the physical exercises which has 
been testified to, how many hours per week did you engage in that, would 
you say ? 

LT. SOUDER: Previous to the polio ? 

MR. UMSTEAD: No, afterward. 

LT. SOUDER: Very little. 

MR. UMSTEAD: Approximately how many hours per} week? 

LT. SOUDER: Well, I couldn't say that it was related in hours. 
There might be some weeks when I felt the need of exercise and I would 
do a few curls -- I never did get back into the regimen that. I had been in 
before because the muscular therapist in the Baltimore Home and School 
had advised against it. I'd had some 50% loss of musuclar ability in the 
right arm and either the right or left trapezius, I'm not too sure which it 
is; said that if I continued with it the muscles on the opposing side would 
develop more rapidly than the others and it would pull my head over side- 
ways, 
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MR. UMSTEAD: Well give us specifically what you did do by way 
of exercise ? 

LT. SOUDER: Before polio? 

MR. UMSTEAD: After. Give us Specifically the things that you did do. 

LT. SOUDER: Riase on toes to keep the calf muscles in good shape 
for walking, bending from the waist in a form of calisthenics to keep my 
Sacrum region elastic and feeling good, a few curls -- 

MR. UMSTEAD: What are curls, I'm not an advocate -- what's a 
curl? 

LT. SOUDER: The raising of a weight from your arm extended side- 
ways, or down at your side up to your shoulder. 

MR. UMSTEAD: Oh, I see. You mean curl the bar? 

MR. MARGOLIUS: Bar-bells. 

LT. SOUDER: Well, Iuse dumb bells. 

MR. MARGOLIUS: I've done that, I never knew it was a curl. 

MR. UMSTEAD: And up until what time did you do this particular 
type of exercise ? 

LT. SOUDER: Well, I haven't done any in the last three or four years. 

MR. UMSTEAD: You have not? 

LT. SOUDER: No sir. 

MR. HOWARD: Mr. Margolius, do you wish to examine the doctor 
or the Lieutenant ? 

MR. MARGOLIUS: Yes. Doctor Shapiro, what connection, if any, 
do you feel the fact that he has been a lieutenant, or is a lieutenant, has 
with his mental condition? 

DR. SHAPIRO: Well, in the first place, I don't want to label his 
neurosis a mental condition. It's an emotional thing. I just want to set 
the record straight; some people classify it under mental, but it's not, 
it's emotional. 

MR. MARGOLIUS: I'm sorry, I didn't mean that. 

DR. SHAPIRO: Well, he did go into considerable length, as I've 
indicated in my report, a feeling of great responsibility for the men un- 


der him. As he stated, he felt that he was a buffer between the private 


him a great deal of his inability 
he past, in that respect. So 
there was Considerable of emotional strain, That's one reason he 
was transferred from one precinct to the other after he had discussed this 
with Dr, Reed and Dr. Reed discussed it with me after the transfer was 
made, and he did not improve after he was transferred then he sent him 
to me. Is that what you meant ? | 
MR. MARGOLIUs: Yes, well is it -- we've heard him testify -- 
DR. SHAPIRO: Well, I mean this. He felt a great concern for the 
men under him. | 
MR. MARGOLIUS: Well, is he what we would call ainentetionieys 
DR. SHAPIRO: Yes, I told him I thought he was a perfectionist, that 
his past history indicated it; and he told me, I think it's in my report, that 
he did not think he was a perfectionist until Some Army officer had told 


| 
him about a month or So before that he was, and he begins ito realize that 


he is. 

MR. MARGOLIUS: Alright, now let's assume, doctor, this man never 
had polio. Let's assume that he had advanced in age as he has, and had 
become a lieutenant and while a lieutenant, with this perfectionist State of 


of whether he had Polio ? | 

DR. SHAPIRO: Well, the average man would worry as to what would 
happen to him in physical combat, but as he has told me and he's mention- 
ed here, about protecting the public and So forth; he goes beyond the ordi- 
nary concern that a man does, and that's his neurotic projections. 

MR. MARGOLIUS: Would that be so -- what I'm trying to find out is -- 

DR. SHAPIRO: It would be much more soasa lieutenant, yes, 

MR. MARGOLIUS: And would it be so regardless of whether he was 
a polio victim or not, with his mental or emotional condition ? 
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DR. SHAPIRO: I would have to engage in some Speculation, but a 


person with this perfectionist attitude does not stand stresses and strains 


as well as a person who is not that much a perfectionist. A perfectionist 
wants everything 200%, if I can use that term. 

MR. MARGOLIUS: Now, could it, is it Possible, knowing him the 
way you do from talking to him and examining him and so forth, that he 

could have been perfectly normal and this thing developed after he 
became a lieutenant, as a result of being a lieutenant ? 

DR. SHAPIRO: It's a well Known fact that perfectionists who usually 
fall in the obsessive-compulsive group, are able to handle their personality 
problems as long as they do not have too much responsibility, but as their 
responsibilities increase they have difficulty in handling them; so in that 
respect, I think I can Say yes to your answer, 

MR. MARGOLIUS: Do you consider him to be disabled for police 
duty ? 

DR. SHAPIRO: I do. 

MR. MARGOLIUS: And do you consider that disability to be con- 
nected with the performance of police duty, the result of the performance 
of police duty ? 

DR. SHAPIRO: Well, as I have indicated, these perfectionistic things 
and the actual fear that was engendered in him when he was engaged in 
these physical efforts and felt, not only his own effect on himself in pro-~ 
tecting himself, but also in others. And also, Iam sure he also felt what 
would the men in his precinct feel as a lieutenant if he was not able to 
perform the duty. 

MR. MARGOLIUS: Then your answer to that, in your Opinion it 
would be the result of the performance of duty ? 

DR. SHAPIRO: That's correct. 

MR. UMSTEAD: Dr. Shapiro, one question. The Police Department 
didn't make this lieutenant a perfectionist, did it ? 

DR. SHAPIRO: No, but very often people who are perfectionists 
rise faster than others. 
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MR. UMSTEAD: But I mean, what I'm getting at is that the Police 
Department , per se, did not make this mana perfectionist. 

DR. SHAPIRO: No, I have indicated in my history evidence of per- 
fectionism all through his life, 

MR. UMSTEAD: [| understand , but J just wanted the record to be clear. 

DEPUTY CHIEF WALLRODT: I have a question I'd like to ask the 
doctor. A person suffering from polio, is that confined to any one part of 
the body or is polio a general condition ? | 

DR. SHAPIRO: Well, polio starts off as an acute infection that en- 
vades the nervous system. It usually hits the Spinal cord, that is what we 
call the anterior horns, the horns at certain cells in the front part of the 
Spinal cord. It may be on one side of both Sides, so it usually will affect 
one of the extremities, two of the extremities, in any different fashion; 
and usually, as I Say, it reaches its height within a few days and then, of 
Course, there's either recovery or chronic residuals. There is another 
form of polio also, which hits the brain stem, the base of the brain; and 
that is known as bulbar polio. He had a combination of both, but more of 
a bulbar polio. That is the kind that is quite dangerous and the people die 
actually from strangulation. And he had a bulbar polio, and IT suppose you've 
noticed how his Speech would trail off after he talks a while, it's part of the 
exhaustion that he claims affects his throat. : 

MR. UMSTEAD: In that Connection, doctor, is there ever any brain 
damage involved in bulbar polio ? | 

DR. SHAPIRO: Very rare, not unless you have an associated polio 
encephalitis, and he did not have a polio encephalitis, | 

MR. HOWARD: Any further questions ? | 

(No questions), : 

DR. SHAPIRO: May I be excused then, I have some patients in the 
Office. | 
MR. UMSTEAD: Unless Mr. Margolius has some further questions. 
MR. MARGOLIUS: Yes, will you just wait until I finish making my -- 
DR. SHAPIRO: OK. | 
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MR. MARGOLIUS: Lieutenant, I gather from the history given by 
the doctor, that you gave the doctor, and what you've told the Board here 
so far, that from the time you returned to duty -- by the way, how long 
were you off duty for this polio? 

LT. SOUDER: I would say something over a month and something 
less than two months originally. I went back, however, I had developed 
furuncles due to a tube in my nostril for breathing wearing a raw space 
in there, and a furuncle being a boil in the nose, and I had a quite large 
nose and Dr. House had me off for another period -- 

MR. MARGOLIUS: Well, what I mean, you were off about a month 
or two? 

LT, SOUDER: Something like that. 

MR. MARGOLIUS: It wasn't six or eight months or a year? 

LT. SOUDER: No, no, I went back two weeks after I got out of that 
inclined bed, I went back to work. 

MR. MARGOLIUS: Alright. Now, from that time until the time let's 
say, you became a lieutenant, you had no problems or troubles did you? 

LT, SOUDER: Well, no more than the ordinary. I didn't have these 
troubles, certainly. 

MR. MARGOLIUS: Now during that period of time, did you do ordi- 
nary police work? 

LT. SOUDER: I did, routine patrol and supervision of the men. 

MR. MARGOLIUS: And during that period of time was it your func- 
tion to do what policemen do in maintaining arrests, making arrests, and 
so forth? 


LT. SOUDER: I made quite a few arrests as a sergeant andasa 


corporal. 

MR. MARGOLIUS: Making contact with other persons, physical con- 
tact, I mean, and physical exertion? 

LT.SOUDER: Ohyes. Yes sir, quite so. 

MR. MARGOLIUS: And during that period of time you did not suffer 
any of the symptoms, complaints, that you have now? 
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LT.SOUDER: No, I did not. 
| 
MR. MARGOLIUS: Just for the sake of the record, you've thrown 
Some terms around here, medically, that may have floored Some of these 
| 


people on the Board. 

LT, SOUDER: I did? 

MR. MARGOLIUS: Well, I mean the medica] terms of the back and 
the muscles and so forth. Where did you pick those terms! up? 

LT. SOUDER: I studied physical culture for quite a while in maga- 
Zines and lay books written by doctors. 

MR. MARGOLIUS: You didn't Study them for the purpose of this 
trial -- this hearing ? 

LT. SOUDER: Oh no; it's like the calf muscle I refer to as your 
gastrocnemius and what we're Sitting on is the gluteus maximus. They 
have nothing to do with my Condition, merely terms that I'm familiar with, 
muscular groups that you exercise, there are various exercises for them. 

MR. MARGOLIUS: That's all I have. 

MR. HOWARD: Any further questions , gentlemen? 

MR. UMSTEAD: You were aware, Dr. Shapiro, of Dr.} Reed's re- 
port under date of January 5, 1961 » concerning the report of| the reasons 
of the request, that he has this old bulbar polio, feels like he is 90 years 
of age, depressed, at the end of the day he feels dead -- I'm just reading -- 
has been a fine officer, was a private when he got polio, now reached lieu- 
tenant, kicks the curb when he walks, has poor hearing, suffered many 
falls, has constant headaches and tension, difficulty on the plione, and lip- 
reads, | 
DR. SHAPIRO: Yes, I not only went over it, but I make it a practice 
to get every clinic record of any man at the clinic on every patient that I 
examine, as Dr. Bailey and the rest of them know. So I have that and I'm 
familiar with it, in fact I recorded a good bit of it in here. | 

MR. UMSTEAD: Sure. And -- well, I asked you earlier -- all of 
these things are a part of this lieutenant's record. | 

MR. MARGOLIUS: They're all part of Dr. Shapiro's report. 
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MR. UMSTEAD: J] didn't -- you see, I haven't had the advantage of 
Seeing Dr. Shapiro's report because it hasn't been read in toto in here. 

DR. SHAPIRO: This statement is -- if you will notice in the re- 
port, the reason for the request is stated in the consultation thing, and 
what you just read is in my Consultation report. 

MR. UMSTEAD: Fine. And if this is all part of the record what I 
meant to indicate to Mr. Margolius is that his personnel record and every- 
thing else is all part and parcel of his record for consideration -- the 
whole business. 

MR. MARGOLIUS: Oh absolutely, I want the whole thing in the rec- 
ord. And along that line, I failed to ask the lieutenant a question which J 
would like to ask him. Where were you confined for your polio ? 

LT. SOUDER: George Washington Hospital. 

MR. MARGOLIUS: How long were you confined there ? 

LT. SOUDER: I believe I was in the hospital for 19 days. I had been 
off about six or seven before Dr. Mensh put me in the hospital, See, I felt 


like I was getting well, I felt like I had the grippe or Something, and then 


I started to strangle and I knew something was Killing me, I didn't know 
what it was and I called Dr. Mensh. 

MR. MARGOLIUS: Were you on sick leave ? 

LT. SOUDER: I had been placed on sick leave. What I had done, I 
had gone off about 2 o'clock one day and asked Corporal Jackson, told him 
I didn't feel well but I didn't want to go Sick, it was about 2 o'clock, and I'd 
like to go home and if I felt alright I'd come to Work the next day, if I didn't 
then I would go Sick. And the next morning, not feeling well, I did take a 
sick card and I went to the Clinic and saw Dr. O'Keeffe and told him I felt 
like I had the grippe, I had aches that started in the points of my fingers 
and come on up through my Shoulder, girdle and down through my back 
and my throat and neck and So forth. And he prescribed medication and 
I went back there each Second day and -- 

MR. MARGOLIUS: Wait a minute , lieutenant, we don't want those 
details. 
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LT. SOUDER: Excuse me. | 

MR. MARGOLIUS: You were on sick leave, weren't you? That was 
my question. 

LT, SOUDER: Oh yes. 

MR. MARGOLIUS: And when you went to the hospital, who paid the 
hospital bill ? 

LT. SOUDER: The District of Columbia Government, 

MR. MARGOLIUS: And you were paid for sick leave | during the en- 
tire period of time you were off for the 30 or 40 or 50 days, whatever the 
record shows ? 

LT. SOUDER: Yes I was, and in addition they paid for three special 
nurses that I had because you have to have an aspirator in your throat to 
keep your mucus from strangling you, as the doctor said a moment ago. 

MR. MARGOLIUS: And you Say that was paid by the District ? 

LT. SOUDER: By the District of Columbia Government. In fact I 
offered Lieutenant Cox at the time -- I had hospitalization -- to let the 
hospitalization take care of as much of the medical bill as it would. Ac- 
tually, Dr. Reed had told me that he would recommend that it be paid by 


the government; and Lieutenant Cox said no, that the District would pay 


it all, not to use the hospitalization. 

MR. MARGOLIUS: Well, that's what I wanted to find out. Whether 
or not the District paid for it. | 
LT. SOUDER: Yes. 

MR. MARGOLIUS: That's all I have. | 
MR. HOWARD: Just one question of Dr. Shapiro, and then I think 


we can let you go. I want to refer to a couple of sentences in your conclu- 


Sions under date of February 22nd, in which you state: "I still feel that 
this severe psychoneurotic reaction is intimately tied in with the very 
Severe bulbar polio that he had, and the subsequent residuals have been 
a definite causative factor in the production of this disability, I feel that 
his psychoneurosis has now reached the point where he no longer can do 
duty. This is on the basis of the combination of his residuals, organic, 

| 

| 
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of his polio, but the psychoneurosis is considered to be the more major 
disability." The reason I call that to your attention is, Mr. Margolius set 
up a relatively hypothetical question which he directed to you, in which 

you indicated, I believe, that that could be a cause of disability aside from 
what I interpret your conclusions to be. Now, in order to clarify my think- 
ing, which is the proper situation? Is Lieutenant Souder's condition for 
which he's before this Board one that originated in duty, per se, or did it 


arise as an outgrowth of some Condition whose origin we are not certain 


of and cannot be certain of ? 
DR. SHAPIRO: Well, the reason I stated that the polio was a factor 
is that this man constantly keeps harping back to the polio and how it af- 


fected him, and yet when I examined him he has rather minor residuals 
of his polio, in fact, he continued for ten years after his polio with appar- 
ently very little complaint about it. But nevertheless, that is a factor in 
his mind. When he would get these spasms or these physical efforts he 
would trace it back to the polio, so I could not dismiss the polio as a Caus-~ 
ative factor. 

MR. UMSTEAD: Whether his harpings are valid or invalid? 

DR. SHAPIRO: That's correct. 

MR. HOWARD: That's what I wanted to get. Well, I have no further 
questions. 

MR. MARGOLIUS: Let me go one step further, Mr. Howard, may I? 

MR. HOWARD: Go right ahead, 

MR. MARGOLIUS: If you eliminate, as I have tried to do hypothetic - 
ally, although I'm not trying to -- I don't find anything in the record that 
I have to get around, So it isn't for that reason but to -- the fact that he 
worked for a period of ten years until he was made lieutenant and that 
Subsequent -- during which period of time he was made lieutenant -- ang 
that subsequent to the time he was made lieutenant, this tension started, 
And the immediate problem arose after he found that he could not subdue 
or hold a prisoner without some personal physical pain. Would a person 
with his mental or emotional condition, would a person like him, whether 
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he had polio or not, have the same manife 
DR. SHAPIRO: Well, that! 
Same manifestations. No, not th 


Stations that he has shown? 


S a pretty complex question, You say the 
e 


"This made 
0 men. I was torn between the Captain's 


| 
what to do for the men."" And so forth, so 


itely was a factor in his neurosis, 
MR, MARGOLIUS: Well, that's the point I' 


MR. HOWARD: Well, unless anybody has 
Dr. Shapiro -- thanks a lot, doctor, we apprecia 
DR. SHAPIRO: Yes sir, 


@r. Shapiro excused), 
MR. HOWARD: Do you care to sum u 


m making. 
any further questions of 
te your time. 


p, Mr. Margolius 2 
MR. MARGOLIUS: Do you feel I have to? 


MR. HOWARD: That's entire] 
Opportunity. If you feel you've pres 


has any further questions, I'm Satisfied, 


Y up to you; I just want you to have the 
ented your case, fine. Unless anybody 


Y; 


from the performance of duty. I've been before the Board many, many 


times, as most of you know, and I've had many of these cases, And I will 


32 


still repeat what I've said so many times -- that in most instances you 
cannot point a finger toa particular thing and Say, this is it. The day 
that medicine or psychiatry reaches that point, we will have reached the 
millennium. I do know one thing, however. That as our Court of Appeals 
Stated not too long ago, this law which you are here to Sort of administer, 
is made for the benefit of the police officers and, of course, must be lib- 
erally construed. Anda liberal Construction, in my opinion, requires that 
when there's a doubt the benefit of that doubt should be given to the police 
officer. To do otherwise is going to -- I'm not philosophizing now, but 
I'm rationalizing -- to do otherwise is going to require a Situation, and 
you may as well tell the members of the Police Department this -- that 
every time they have a scratch and every time they have an ache and 
every time they have a pain on duty, run to the clinic. And you're going 
to have the place loaded with 1800 policemen where they're going to be 
worried about their own troubles rather than the public's troubles. Of 
course, in this situation we have a police officer who didn't run to the 
clinic, who never bothered about going to the clinic; as a matter of fact, 
who up until December 1960 volunteered to take a reduction in rank so 
that he could carry on his duties, which he thought he could Carry on, but 
that he could not be a lieutenant because apparnetly the tensions of the 
lieutenancy were too great. And that was turned down. I know what's go- 


ing through the mind of one of the members of this Board, other than the 


Chairman -- I never know what's going through the Chairman's mind -- 
whether or not this polio came from work, and whether or not this is an 
aggravation of the polio, and so forth. As I read Dr. Shapiro's reports, 
which are in the record, he states in his letter of March 14,1961 to the 
Board of Police and Fire Surgeons, that this condition he is suffering 
from which requires -- this disability which requires retirement -- is 
the direct result of the performance of police duties. | think that that is 
based on two factors, I think first it is based on the fact that in his opin- 
ion as a doctor, he was exposed to polio and he contracted the disease. 

I think testimony, which I did not know, frankly, that my client was going 
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to even mention here -- I didn't know it, as a fact -- that there were only 
three cases of polio in the whole county of Prince George, Prince George's 
County, that there were 54 or 57 in the District, and that his work brought 
him in the District -- that as a police officer and particularly asa 
license officer, that he was required to go from place to place and sub- 
standard housing and less favorable conditions -- more favorable to con- 
tracting the disease. |] therefore think that having engaged in that kind of 
work and having contracted polio, and the percentages of polio cases at 
the particular time being what they were, all things being equal, that it 
is fair to assume that that was the result of performance of duty. The 
District Commissioners accepted it at that time as being in the perform- 
ance of duty because they paid his bills, paid his hospital bills, paid his 
Special nurses' bills, paid him during his time off from work, and as you 
all know, the Commissioners are not authorized to do that unless -- by 
law they're not authorized to do it -- unless they are satisfied that at that 
particular time the polio was the result of the performance of duty. And 
I'm the last person in the world to Say that the Commissioners did any- 
thing illegal. Therefore, I believe that it is fair to accept at this time 
the fact that the polio was determined to be, ten years ago, contracted in 
the performance of duty. I do not believe that it is fair for this Board at 
this time to say that’ we're going to hold the polio was not contracted in 
the performance of duty and this is the result of the polio and therefore 
it can't -- can't Say that this thing came from the performance of duty. 
I think the fact that the polio was handled in the fashion in which it was 
handled ten years ago and was recognized by District officials to be con- 
tracted in the performance of duty, is an adjudicated fact. Now the ques- 
tion is whether or not his disability now is in the performance of duty, 
and I think we must start from the fact that the polio isa proven fact to 
have been -- or is an accepted fact, has been accepted -- to be in the 
performance of duty. And as far as his present condition is concerned, 
I don't think anyone can quarrel with the fact that his work at the present 


time -- that his Condition at the present time is due to the performance 


34 


of duty. There certainly isn't anything to the contrary, and there's every- 
thing in favor of that'position. I don't think anyone can quarrel with that. 
I therefore think this is one of these cases that the man is entitled to his 
retirement and is entitled to his disability based upon having been caused 
in the performance of duty. 

MR. UMSTEAD: May I understand a couple of points, Mr. Margolius. 
Number one, you jumped from the payment by the District to the conclu- 
sion that someone had medically determined that this polio was caused by 
duty, is that what you're doing ? 

MR. MARGOLIUS: Yes sir. 

MR. UMSTEAD: Alright, just so I understand you. 

MR. MARGOLIUS: Well, I think that's a necessary fact, isn't it? 

MR. UMSTEAD: I don't think anybody can condemn the Commis- 
sioners if they want to be generous -- 

MR. MARGOLIUS: They have no right to be generous with my money, 
and I'm a taxpayer, let's understand that once and for all. 

MR. UMSTEAD: Alright, now could you point to anywhere in the rec- 
ord where someone has made a determination, medically, that this polio 
was caused by police duty ? 

MR. MARGOLIUS: Well, I assume that you said the whole record 
was in, and I have not examined it, but I assume there is a certification 
in the record, if it's the regular one that the -- that this was incurred in 
the performance of duty and therefore it can be paid. 

MR. HOWARD: Miss Olsen, may we see the lieutenant's personnel 


record? 


(Secretary presents personnel folder). 
MR. UMSTEAD: Don't misunderstand me. I have no quarrel with 
your statement that they authorized this. My question is has there ever 


been a medical determination that it was caused in the line of duty. 

MR. MARGOLIUS: Well, I think Dr. Reed has to certify that to the 
Chief of Police, the Chief of Police has to certify it to the Board of Com- 
missioners, the Board of Commissioners has to approve it. I think that's 
the way the form states. 
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MR. UMSTEAD: Do you believe, Dr. Bailey, that Dr. Reed deter- 
mined this polio was caused by duty? (Dr. Bailey was present in the room, 
awaiting another case). | 

DR. BAILEY: If that was paid, the physician in charge of his case 
certified the bill as having been in line of duty, and approved it. That 
would then go to Dr. Reed and then he would send it through the proper 
channels -- each of us when we hospitalize a patient, and; we feel that that 
Condition is in the line of duty, we so determine, the bill comes to us after 
the patient has been discharged, and we initial it, indicating that the bill 
Should be paid, that we certify that that is incurred in the line of duty. 

MR. UMSTEAD: I would be very happy if you could tell me that 
medically speaking, in your opinion, Dr. Reed did in fact make a medical 
determination -- not an approval on payment -- but did in fact make a 
medical determination that this man's polio did in fact come from his duty. 

MR. MARGOLIUS: I think if you'll see the certificate it will say that. 
I think it's exactly what it says. 

MR. HOWARD: (Referring to folder). I havea Commissioners’ 
Order here that doesn't take care of the entire thing, but under date of 

September 28, 1950, I have a copy of the Commissione rs' Order 
reading as follows: "Ordered: That the bill of Pauline Rich, R.N., dated 
September 21, 1950 in the amount of $21.50 for services rendered to 
Private Thomas Souder of the Metropolitan Police Department, for dis- 
ability incurred in the actual discharge of duty, be paid from the Police 
and Firemen's Relief Fund. By order of the Board of Commissioners, 

D.C. G.M. Thornett ,» Secretary to the Board." So that has a bearing on -- 

MR. UMSTEAD: From the Police and Firemen's Relief Fund ? 

MR. HOWARD: Yes. In other words, all medical expenses comes 
from that fund, in addition to the pensions. 

MR. UMSTEAD: I see. 

LT, SOUDER: There should be two other nurses. 

MR. HOWARD: Yes, we have some other slips here, but I think that 


that is -- here is another memorandum to the Auditor under date of Sep- 


tember 20, 1950, which reads: "Private Thomas Souder of the Metropolitan 
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Police Department was recently hospitalized at George Washington Hos- 
pital. Such facilities are not available at the Police and Fire Clinic. The 
attached bill for professional nursing services rendered is a just and prop- 
er charge, and I recommend that it be paid from public funds." And that 
was ostensibly signed by John A, Reed, M.D., Chairman of the Board of 
Police and Fire Surgeons. And here's another order to pay the bill of 
Eileen Donahue, a registered nurse. I think this is illustrative of what 


you are pointing up, is that correct ? 
MR. MARGOLIUS: That's right. I would like to also point out by 
way of reference, the only other case that we know of ; of polio coming be- 


fore the Retirement Board was the case of Selwyn P. Smith of the Seventh 
Precinct, and who was retired in 1952 -- 

LT, SOUDER: September of "53. 

MR. MARGOLIUS: September of 1953. And he was retired for dis- 
ability incurred in the performance of duty , and his case was one of polio, 
which is a matter of record with the Police Department. 

MR, HOWARD: I'd like to point out, Mr. Margolius, in answer to 
that, that that determination was made under the provisions of the old law 
which may, or may not, have any bearing in consideration of his case. 

MR. MARGOLIUS: Yes, but under the old law, of course, there wasn't 
any basis for any retirement benefits if it was not service connected. 

MR. HOWARD: That is correct, and that is one of the basic reasons 
for the provision of the law to relax a rather stringent and arbitrary basis 
for retirement. 

MR. MARGOLIUS: I agree with you. 

MR. UMSTEAD: Asa matter of fact, you undoubtedly know that prior 
to 1957 the individual, if he didn't have sufficient length of time on the 
Force, if he contracted disease or an injury not in line of duty or not so 
Considered, was sent before a Trial Board and convicted, so to Speak, 
which was ridiculous. And that has been rectified , now we have the pres- 
ent situation. 

MR. MARGOLIUS: Well, that is also true today, under five years. 
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MR, UMSTEAD: That' 


S right. Under five years, 
I wish to ask, Mr. 


One thing further 


Margolius, you indicated the liberality 


1s; did you happen to look at the case which they relied 
upon for that Construction ? | 


referred to by 


MR, MARGOLIUS: California case ? 
MR, UMSTEAD: Yes. 
MR. MARGOLIUS: I haven't 


it in my mind to read it; I have not 
frankly, 


MR. UMSTEAD: Which indicates 


liberally Speaking, than they are in California. 


MR MARGOLIUS: That's right. I' 
to continue with this liberalism. 


MR. HOWARD: Well, is that all that you wish to Say, 

MR. MARGOLIUS: That's my case, yes, | 

MR. HOWARD: Well, Lieutenant, we']] take your case under ad- 
visement, and you'll be informed in due course, | 

LT. SOUDER: Thank you, | 

(Witness excused), 


m just simply saying we ought 


| Mr. Margolius ? 
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DEFENDANTS' EXHIBIT "'B" 
PD 302 GOVERNMENT OF THE DISTRICT OF COLUMBIA 


Metropolitan Police Department [PROMOTION] 
Washington, D.C. 


BOARD OF POLICE AND FIRE SURGEONS 
——_ ee ee SUE ONS 


MEDICAL SURVEY REPORT ON: SOUDER, Thomas L. 
Date of Birth July 15,1916 Date Appointed August 10, 1942 


Age Last Birthday 34 Present Assignment Pvt. #12 Pct. 
General 

Mentality 

Weight Height 71 1/4" 
Ishihara Vision 20/20 Bilat. 
Hearing Heart 
Teeth Tonsils 
Kidneys Skin 


Wasserman Blood Pressure 140/85 


Digestion 
pes ee en ee ee le 
Organs of Respiration OK 
ee ee oe 


Muscles and Articulations Slight residuals of polio. 


FINDINGS AND RECOMMENDATIONS: 0.K. FOR PROMOTION 


Respectfully submitted, 
Board of Police and Fire Surgeons 
By /s/ John A. Reed 

Chairman 


Date: April 26, 1951 
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DEFENDANTS' EXHIBIT "Cc" 
oe AI cr 


PD 302 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department 
Washington, D.C. 


MEDICAL SURVEY REPORT ON: Thomas L. SOUDER 

Date of Birth July 15, 1916 Date Appointed ror 10,1942 
Age Last Birthday 38 Present Assignment | Cpl. - #2 Pct. 
General | 

Mentality 

Weight Height 70" 

Ishihara Vision | 20/20 Bil. 
Hearing Heart 

Teeth Tonsils 

Kidneys Skin | OK 
Wasserman Blood Pressure 140/80 
Digestion 

Organs of Respiration 

Muscles and Articulations 


FINDINGS AND RECOMMENDATIONS: OK FOR PROMOTION 


Respectfully submitted, | | 
BOARD OF POLICE AND FIRE SURGEONS 


By /s/ M. Mensh | 
Gecretary) 


Date: August 24, 1954 
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DEFENDANTS' EXHIBIT "D" 
SS eee ee 


PD 302 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department 
Washington,D.C. [PERSONNEL PAPERS] 


MEDICAL SURVEY REPORT ON: THOMAS L. SOUDER 

Date of Birth July 15,1916 Date Appointed August 10, 1942 
Age Last Birthday Present Assignment Sgt. #2 Pct. 
General 

Mentality 

Weight Height 70" 
Ishihara Vision 20/20 bil. 
Hearing Heart 

Teeth Tonsils 

Kidneys Skin 

Wasserman Blood Pressure 

Digestion 

Organs of Respiration 

Muscles and Articulations 


FINDINGS AND RECOMMENDATIONS: 40 YEAR EXAMINATION 


Respectfully submitted, 
BOARD OF POLICE AND FIRE SURGEONS 
By /s/ B. F. Dean Jr. 
(Secretary) 


Date: May 8, 1956 
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DEFENDANTS' EXHIBIT "E" 
a SALE 


PD 302 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department | 
Washington, D.C. PERSONNEL PAPERS] 


MEDICAL SURVEY REPORT ON: THOMAS L, SOUDER 

Date of Birth July 15, 1916 Date Appointed | August 10,1942 
Age Last Birthday 39 Present Assignment | Set. - #2 Pct, 
General | 

Mentality 

Weight Height 70 1/4" 
Ishihara Vision | 20/20 bilateral 
Hearing OK Heart | 


Complete upper & 
Teeth lower plates. Tonsils 
NSE PISteS 


Kidneys Skin 

Wasserman Blood Pressure 110/70 
Digestion | 
Organs of Respiration 

Muscles and Articulations ! 


FINDINGS AND RECOMMENDATIONS: OK. FOR PROMOTION 


Respectfully submitted, 
BOARD OF POLICE AND FIRE SURGEONS 
By /s/ M. Mensh 
Gecretary) 


Date: June 26, 1956 
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DEFENDANTS' EXHIBIT "F" 
—— oe ne 


PD 357 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Sohne Metropolitan Police Department [PERSONNEL PAPERS] 


Date: March 10, 1961 


TO THE COMMANDING OFFICER, 
SEVENTH PRECINCT 
SUBJECT: Notification of a member of your command 
to report to the Police and Fire Clinic. 
You will notify Lieut. Thomas L. Souder of your command to report 
to the Police and Fire Clinic at 10:00 A.M., on Tuesday, March 14,1961 
for physical examination in connection with disability retirement. 


/s/ Howard V. Covell 
Deputy Chief of Police 
twm Executive Officer 


a 


Date: March 10, 1961 


TO THE EXECUTIVE OFFICER: 


Lieutenant Thomas L. Souder of this command was notified at 
10:30 A.M. on Friday, March 10, 1961 to report to the Police and Fire 
Clinic in accordance with the above directive. 


/s/ Captain Dan B. Kennedy 
Commanding Seventh Precinct 
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[Filed April 5, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMAS L, SOUDER, ) 
Plaintiff, 
vs. 


WALTER N., TOBRINER, F. J. 


) | 

) | 

) Civil Action No. 131-62 

) i 
CLARKE, JOHN B. DUNCAN, 

) 

) 

) 


BOARD OF DISTRICT OF COLUMBIA 
COMMISSIONERS, 


Defendants. 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
pe ees 


The plaintiff moves the Court to enter summary judgment in his 
favor on the ground that consideration of the pleadings and' other matter 
on file demonstrates that there is no genuine issue as to any material 
fact and that plaintiff is entitled to judgment as a matter of law. The 
plaintiff asks that his verified complaint filed herein and Exhibits "At" 
through '"'K" attached to "Plaintiff's Statement of Material Facts as to 
which Plaintiff Contends there is No Genuine Issue," filed herein, be, by 
reference incorporated and made a part of this Motion. 

/s/ Bernard Margolius i 


/s/ Carleton U. Edwards, II 


/s/ Ralph H. Deckelbaum 


Attorneys for Plaintiff 
1000 Vermont Avenue, N.W. 
Washington, D.C. | 


[Certificate of Service] 


[Motion card filed] 
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PLAINTIFF'S EXHIBIT "A" 


METROPOLITAN POLICE DEPARTMENT 
WASHINGTON, D. C. 

BOARD OF POLICE AND FIRE SURGEONS 

SE OLICE AND FIRE SURGEONS 


MEDICAL SURVEY REPORT ON: Thomas L. Souder 
Date of Birth July 18,1916 Date Appointed 
Age last Birthday Present Assignment 

General 

Mentality 

Weight Height 

Ishihara Vision 

Hearing Heart 

Teeth Tonsils 

Kidneys Skin 

Wasserman Neg. Blood Pressure 

Digestion OK 

Organs of Respiration 


Muscles and Articulations 
eee 


FINDINGS AND RECOMMENDATIONS: OK FOR APPOINTMENT 
————eess 


Respectfully submitted, 
Board of Police & Fire Surgeons 


By /s/ J. W. O'Keeffe 
Secretary 


Date June 16, 1942 


Name -- SOUDER, THOMAS L. 


Date 


Reported * * * 


Treated For | 
Sick To Duty Absent | 
9/7/42 9/29/42 Bronical Pneumonia Dr. CKeeffe 


7/21/43 
9/25/43 


11/23/43 
12/18/43 


1/17/44 
4/2/44 
4/4/44 


7/12/44 
9/20/44 
2/9/45 

6/3/45 

8/31/46 
1/18/47 
8/18/47 


12/10/47 


3/15/48 
8/7/48 

8/20/48 
8/25/48 
2/12/49 
7/28/49 
12/2/49 
8/31/50 
11/2/50 


11/20/50 


PLAINTIFF'S EXHIBIT "B" 
ae ae De 


Date 
Returned Clinic Days 
Visits 


7/22/43 
9/28/43 
11/26/43 
12/22/43 
1/21/44 
4/4/44 
4/8/44 


7/14/44 
9/21/44 
2/12/45 
6/7/45 
9/9/46 
1/22/47 
8/22/47 
12/15/47 
3/17/48 
8/10/48 
8/23/48 
9/3/48 
2/16/49 
8/1/49 
12/6/49 
10/16/50 
11/4/50 


1 
1 
al 
uf 
4 
2 
1 
2 
1 
1 
1 
3 
1 
1 
1 


10 
1 


Date appointed -- 8/10/42 


ACRhino pharyngitis 
Resp. infection | 
Strep. throat 

Cold 

Grippe 

Cold 


Gout & Lac of sth 
left finger 


Sore Throat 

Inf. rt. gt. toe 

Sore Throat 
Laryngitis 
Abrasion Rt. Knee | 
Cold ! 


Al 


” 


Dental Abscess 

Gastro Enteritis 
Epidermatitis traumatic 
Cold & Sinus | 
AC Gastro Enteritis 
Cold 

Strep throat 


Anterior Poleomyelitis 
Observation 


Doctor 


Dr. OKeeffe 


Dean 
Clandy 
Dean 
Clandy 
Dr. Lager 
"O'Keeffe 


"Reed 


11/22/50 1 a | " O'Keeffe 


Reported Time 
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PLAINTIFF'S EXHIBIT "B" (Cont'd) 
Oe Ont Fg 


een 
== 
Date Date Total 


Returned Clinic 
Visits 


Absent 


Days Treated For Doctor 
Sick To Duty 
12/8/50 12/9/50 1 1 Observation Dr. Reed 


12/16/50 


1/19/51 
2/6/51 
2/14/51 
11/20/51 
11/26/51 
10/2/52 
10/29/52 
10/28/53 
11/25/53 
1/2/54 
11/3/54 
1/25/55 
12/7/55 
3/2/56 
8/28/56 
1/3/57 
10/15/57 
11/29/8 
2/17/60 
11/9/60 


12/20/60 
1/11/61 


1/6/51 


1/20/51 
2/13/51 
2/19/51 
11/24/51 
12/1/51 
10/5/52 
11/4/52 
11/ 3/53 
11/28/53 
1/7/54 
11/6/54 
1/28/55 
12/12/55 
3/5/56 
8/31/56 
1/8/57 
10/23/57 
12/6/8 
2/22/60 
11/23/60 


12/24/60 
5/1/61 


4 


1 
2 
2 
2 
3 
2 
1 
2 
2 
2 
1 
1 
2 
2 
1 


2 
40 


Retired 5/1/61 


13-1950 
5-1951 


1 


6 
4 
2 
5 
3 
3 
3 
3 
3 
2 
2 
4 
2 
1 
4 
5 
5 
5 


13 


86 


Furuncle Nose 
Poleoymylitis Exam. 
Furuncleosis of nose 
Boils in Nose 

Ac. pharyngitis 
Broncho Sinus Disease 
Cold 

Ac. Laryngitis 

Cold 

Gastro Enteritis 
Cold 

Cold 

Dental Abscess 
Tonticollis 

Cold 

Grippe 

Bronchitis 

NRI 


Observation - Post Polio 


Syndrome 
Cold 
Anxiety Neurosis 


" O'Keeffe 


" ” 


House 


O' Keeffe 


w 


Clandy 
O' Keeffe 


" O'Keeffe 
" O'Keeffe 
" Mensh 
" O'Keeffe 
" Esch 


Dr. Reed 
Dr. Reed 
Dr. Reed 


ee 


Apptd: 8/10/42 


SOULDER, Thomas L. 


* 


* 


47 


PLAINTIFF'S EXHIBIT "Cc" 
ee ee" 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES | 


WASHINGTON, D.C. 9807 


[PERSONNEL PAPEEST 
October 24, 1950 
ORDERED | 
That the bill of: dated Amount | Person 
H. M. Hoffecker, R.N. 10/19/50 $60.00 Pvt. John Barbella 
Marian Moore, R.N. 10/19/50 $60.00 _—rPyt.. John Barbella 
Lois S McMickle 10/16/50 $20.00 Pvt. John Barbella 
Florence M.Cline,R.N. 10/19/50 $40.00 _—pyt. John Barbella 
Doctors Hospital 9/28/50 $128.25 pvt. Edwin P. Grafton 
Dr. Robert H. Groh 9/30/50 $50.00 Pvt. Adam M. Arney 
Dr. A. E. Marland 9/15/50 $15.00 Pvt. Vernon C. Sanders 
Dr. Lee McCarthy 9/29/50 $35.00 _—s Pvt. Earl Ireland 


Dr. J. B. Glenn 10/15/50 $50.00 Pvt. Frank M, Watt 
George Washington | | 


| 
University Hospital 10/3/50 $666.80 _—Pvt. Thomas L. Souder _ 
R & G Orthopedic 9/5/50 $27.50 Pvt. James Godwin 
Dr. Hugo V. Rizzoli 10/2/50 $250.00 Pvt. James Godwin 
Dr. Frank M. Hand 10/1/50 $190.00 Pvt. Clifton L. Fones 
Casualty Hospital 9/30/50 $29.95 Pvt. John D. Wildman 


Drs. Groover,Christe | 
& Merritt 10/4/50 $12.00 Pvt. John Barbella 


a 10/13/50 $17.00 Pvt. John Barbella 
: 9/25/50 $15.00 Insp. Mark H. Raspberry 


Central Dispensary & | 
Emergency Hospital 9/22/50 $38.85 Pvt. Thomas Toliver 


" " 9/23/50 $3.00 Pvt. Leroy W. Barnes 


Central Dispensy & | 
Emergency Hospital 9/26/50 $52.50 Pvt. John Barbella 
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Gallinger Municipal 

Hospital 8/31/50 $115.44 Members of PD. 
Gallinger Municipal 

Hospital 9/30/50 $120.12 Members of P.D. 
of the Metropolitan Police Department, for disability incurred in the 

ee SEG in th 
actual discharge of duty, be paid from the Policemen and Firemen's Re- 
lief Fund. D.C. 
By order of the Board of Commissioners, D.C. 


/s/ G. M. Thornett 
Secretary to the Board 


PLAINTIFF'S EXHIBIT "Cc" (Cont'd) 
oem Ont) 


Washington, D.C., October 3, 1950 


Metropolitan Police Department 
300 Indiana Ave, 


THE GEORGE WASHINGTON UNIVE RSITY HOSPITAL 
901 23rd St., N.W., Washington 7, D.C. 


a 
To Hospital Room and Care 


From 9/5 To 9/26 
At - 1 day at $11. 20 at $18.00 $371.00 
* * * * * 
Special Surgical Dressing -- see over (saline Sol) 83.55 
IV Trays (glucose) 172.25 


* * * * * 


Laboratory Examinations 40.00 
* * * 
Re: Thomas L. Souder 
4102 Madison St. 
Hyattsville, Md. 


TOTAL $666.80 
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PLAINTIFF'S EXHIBIT "c" (Cont'd) | 
[Reverse Side of Invoice - George Washington University Hospital] 
PHARMACY | 


Sept 5 Solution B Luminol i $1.90 

Sept 7 Codine -60 

Sept 8 Sol. B. with Ascorbic acid 4.00 

Sept 10 Sol. B with C. 8.00 
Crystacillin 5.00 

Sept 12 Penicillin Procaine 5.00 

Sept 12 Codine | 15 

Sept 13 Codine 60 

Sept 14 Protinal 3.15 

Sept 14 Cryst 5.00 

Sept 14 Cryst Sol B withc | 13.00 

Sept 15 Cryst | 12.00 

Sept 15 Glucose ; 5.00 

Sept 16 i 

Sept 17 Codine 

Sept 18 Demarol 

Sept 19 Bathal Baby Powder 

Sept 21 Sodium Amphyl 

Sept 24 Chloromycetin 

Sept 25 Seconal 

Sept 26 Calamine with Phenol 


ee 
PLAINTIFF'S EXHIBIT "Cc" Cont'd) 
oo ereeeme Cont'd) 


October 14, 1950 
| 


Memorandum to the Auditor: 

Pvt. Thomas L. Souder of the Metropolitan Police Department was 
recently hospitalized at the George Washington University Hospital for 
care. Due to the seriousness of his case a room costing $18 daily was 
necessary for isolation. Such facilities are not available at the Police 
and Fire Clinic, 

The attached bill for services is a just and proper charge and I 
recommend that it be paid from public funds. ! 


John A. Reed, M.D. | 
Chairman, Board of Police 
dme and Fire Surgeons. 
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PLAINTIFF'S EXHIBIT "Dp" 
eee 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES 
WASHINGTON, D. C, 948623 
[PERSONNEL PAPERS] 


September 26, 1950 


ORDERED: ee ee eed ae 
That the Bill: Dated Amount 

Mildred Dick, R.N. 9/19/50 $75.25 Pvt. Thomas Souder 
Mildred R, Dick,R.N. 9/16/50 $75.25 Pvt. Thomas Souder 


Bernice Williams,R.N. 9/19/50 $150.50 Pvt. Thomas Souders 
9/17/50 
Pauline Rich R.N, 9/19/50 $75.25 Pvt. Thomas Souders 
Dr. Frank M. Hand 9/1/50 $175.00 Pvt. Arthur Newcomb 
Kloman Instrument 
Co., Inc. 9/29/50 $11.50 Pvt. Orville Anderson 


Central Dispensary & 
Emergency Hospital 9/7/50 $225.50 Pvt. Arthur Newcomb 


Drs. Groover, Christie 
& Merritt 9/1/50 $5.00 Pvt. John P, Haley 


" ns 9/6/50 $8.00 Pvt. Arthur Newcomb 
Dr. William E.Bageant 9/14/50 $35.00 Pvt. Chester F. Moore 


of the Metropolitan Police Department, for disability incurred in the ac- 


tual discharge of duty, be paid from the Policemen and Firemen's Re- 
ae tnarge of dut a emen and Firemen's Re- 
Jief Fund, D.C. 

By order of the Board of Commissioners, D.C. 


/s/ G. M. Thornett 
Secretary to the Board 
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PLAINTIFF'S EXHIBIT "E" | 


PD 319 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
7-1-47 Metropolitan Police Department 


Report on Excess Sick Leave 
[PERSONNEL PAPERS] 


File: 161.2974 

Date: October 19,1950. 
PRIVATE THOMAS L. SOUDER | 
To the Board of Surgeons: 


The records indicate sick absenteeism during the current calendar 
year as follows, in the case of the above named officer: | 
Date Date 
Sick Days Diagnosis Sick Days | Diagnosis 
8-31-50 39 Anterior poliomyelitis | 
Total days absent 39 Total Excess 9 Previously allowed 0 
The Board will submit report and recommendation as to allowance 
of pay. | 
By direction of the Major and Superintendent: 


/s/ Walter T. Storm | 
Executive Officer | 


Date 10/20/50 
To the Major and Superintendent: 

The Board is of the opinion that the sick absenteeism of the above 
named officer was a direct consequence of injury received (or disease 
contracted) in actual performance of duty, as contemplated under the pro- 
visions of Section 9, Chapter XXXIV, of the Police Manual, and not due to 
or complicated by vicious habits or carelessness, | 


The Board therefore recommends allowance of pay for period in- 
dicated, | 


| 
/s/ John A. Reed, M. D, 
Chairman, Board of Surgeons 


Date Oct. 23,1950 
To the Commissioners 2D Cs 

This appears to be a case Coming within the purview of that provi- 
Sion of the Police Manual authorizing the extension by the Commissioners 
of sick leave in excess of thirty days. I therefore concur in the recom- 
mendation of the Board of Surgeons that pay be allowed 9 days excess 
Sick leave in the case of Pvt. Thomas L. Souder. 


/s/ Robert J. Barrett 
Major and Superintendent 


APPROVED by the Commissioners of the District of Columbia 
Sitting as a Board, Oct. 24,1950 


/s/ G. M. Thornett 
Secretary [Stamp] 


SS ee 


PLAINTIFF'S EXHIBIT "F" 
a I 


PD 319 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
7-1-47 Metropolitan Police Department 


[ RECEIVED — Report on Excess Sick Leave/1950 

JAN 26 1951 {PERSONNEL PAPERS] 
John Russell Young nae 

President File: 161.2974/4 


Commissioners, D.C] Date: January 22,1951 
PRIVATE THOMAS L. SOUDER 
<P HOMAS L. SOUDER_ 


To the Board of Surgeons: 


The records indicate sick absenteeism during the current calendar 
year as follows, in the case of the above named officer: 
Date Date 
Sick Days Diagnosis Sick Days Diagnosis 
8-31-50 39 Anterior polimyelitis 
11-2-50 Observation 
11-20-50 Observation 


12-8-50 Observation 
12-16-50 Furuncle, nose 


53 
Total days absent 55 Total Excess 25° Previously allowed 12 


The Board will submit report and recommendation as to allowance 


of pay. 


By direction of the Major and Superintendent: 


/s/ Walter T. Storm) 
Executive Officer 


Date 1-24-51 
To the Major and Superintendent. 
The Board is of the opinion that the sick absenteeism of the above 
named officer was a direct consequence of injury received (or disease 
contracted) in actual performance of duty, as contemplated under the pro- 
visions of Section 9, Chapter XXXIV, of the Police Manual, and not due to 
or complicated by vicious habits or carelessness. 
The Board therefore recommends allowance of pay for period in- 
dicated, 


/s/ John A, Reed, MD. 
Chairman, Board of Surgeons 


Date Jan. 25,1951 
To the Commissioners » D.C. | 

This appears to be a case coming within the purview of that provi- 
Sion of the Police Manual authorizing the extension by the Commissioners 
of sick leave in excess of thirty days. I therefore concur in the recom- 
mendation of the Board of Surgeons that pay be allowed 13) \days excess 
sick leave in the case of Pvt. Thomas L. Souder. 


/s/ Robert J. Barrett 
Major and Superintendent 


[Entered on Minutes] 


APPROVED by the Commissioners of the District of Columbia 
Sitting as a Board, Jan. 30, 1951 


/s/ G. M. Thornett 
Secretary 


| [Stamp] 
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PLAINTIFF'S EXHIBIT "y" 
a 


PD 302 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department 
Washington, D.C. [PROMOTION] 


BOARD OF POLICE AND FIRE SURGEONS 
—- eit SURGEONS 


MEDICAL SURVEY REPORT ON: SOUDER, Thomas L. 

Date of Birth _duly 15, 1916 Date Appointed August 10,1942 
Age Last Birthday 34 Present Assignment Pvt., #12 Pct. 
General 

Mentality 

Weight Height 70 1/4" 
Ishihara Vision 20/20 Bilat. 
Hearing Heart 

Teeth Tonsils 

Kidneys Skin 


Wasserman - Blood Pressure 140/85 
ee 


Digestion OK 

Organs of Respiration OK 

Muscles and Articulations Slight residuals of polio. 
See DUE 


FINDINGS AND RECOMMENDATIONS: O.K. FOR PROMOTION 


Respectfully Submitted, 
Board of Police and Fire Surgeons 
By /s/ John A. Reed 

Secretary 


Date: April 26,1951 
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PLAINTIFF'S EXHIBIT "-1" 
eee 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 


Board of Police and Fire Surgeons 
1018 13th Street, N.W. 
Washington 5,D.C. 


* Ok Ok 
March 14,1961 


The Board of Police and Fire Surgeons 


partment, age 44 
» Service 18 years | 7 months 


Lt. Thomas L. Souder, Metropolitan Police De 
years ~ 8 months (July 8, 1916) 
(August 10, 1942) 


2 


my attached report of observation from 


? 


January 5, 1961 to February 22, 


irect result of 
%. I, there- 


Retirement and Relief Board 
for consideration of retirement, | 


Respectfully submitted, 


/s/ B.D. Shapiro, M. D. 
Member, Board of Police 
and Fire Surgeons 


Attachment 
HDS: mf 
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PLAINTIFF'S EXHIBIT "J-2" 
ANT Ie 


DEPARTMENT: Metropolitan Police 
— ee nice 
DATE: January 5, 1961 


NAME: Thomas Souder CASE NO. 132 

DATE OF BIRTH: 7/8/16 MARITAL STATUS _M_ RELIGION Episc. 
SEX: M_ RACE: Ww TELEPHONE NO: UN 4-9236 

PLACE OF RESIDENCE: 4102 Madison Street, Hyattsville, Md. 
REFERRING PHYSICIAN'S NAME: Dr. Reed 

REASONS FOR REQUEST: 

Old Bulbar Polio - feels like he is 90 years of age - depressed 

(Librium has helped a little). End of day feels "dead." Has been 

a fine officer. Wasa private when he had polio - now reached Lt. 

Kicks curb when he walks. Hearing poor (audiometer), Many falls. 

Headaches - tension. Difficulty on phone. Lip reads. 

PROVISION DIAGNOSES: 1. Post-polio 2. 
3. 4. 5. 
CONSULTATION REPORT: 

This 44 year old Lt., Police Department with 18 years plus of serv- 
ice was seen by me in neuropsychiatric consultation at the request of Dr. 
Reed on 1/5/61. 

Chief Complaints: "A physical deterioration.” 

Family History: His father died at age 67 when this officer was 39, 
He states this was due toa hemoplegia, the result of high blood. pressure 
and extensive use of alcohol. His mother is 70. He states she has high 
blood pressure, angina and fragile bones. She also has a hormone de- 
ficiency. He is the third Sibling in a family of two brothers and three sis- 
ters. Two of his sisters were obese and have heart trouble as a result of 

obesity. There are no Siblings dead. He was married on 1/31/87. 
His wife is 43 and in good health. They have four children ages 19 to 11. 
One child died at 27 months on 11/28/48, of a virus pneumonia. He de- 
scribed his marital status as "wonderful." He then adds, "How they can 
putup with me I don't know. I'm a no good SOB. Let's face it. Iam egotistic 
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and extremely irritable and an extreme perfectionist." | 

Previous History: He was born on 7/8/16, in D. C. and has lived 
in this area all his life. He had no military service because he was a 
railroad fireman and wai; exempt and frozen on his job. He completed 
the 8th grade at age 15 and quit and then went two years at the Abbott 
Vocational School. He left in 1933. He states that asa student he was 
lackadasical and had no interest in school because the fellow students 
were too slow and he could not tolerate this, "When I Could learn in two 
days what it took them to learn in months." However, it is pertinent to 
note he was Kept back one time in the fifth and another time in the eighth 
grade, "Because I Wouldn't do my homework." He states he quit Abbott 
Vocational School because his father said he was lazy. This was in 1931. 
However , he denies this and states he quit because of finances. He tells 
me that he has worked at various jobs and was self-supporting from the 
age of 12 and even helped his family financially. At the age of 14, in 1930, 
he was a Western Union messenger and claims he made more money on 
a bicycle then any messenger. They let him go after nine months because 
he wrecked a number of bicycles in accidents. In 1933, he went to work 
for the DGS warehouse as a jumper on a truck and he remained there up 
to the age of 18 and then he was made a driver and he worked for eight 
years and states, "I did more work than any four people they ever hired." 
In 1937 he formed a union there, but, "The Union moved too slow for me 
and the pay was too poor." As a result in 1941 he resigned and went to 
the Washington Terminal Company as a car cleaner and after 30 days 
was made a brakeman on the railroad and after three months he states, 
"I talked the Supervisor into putting me on as a railroad fireman. He did 
this for nine months until he entered the Police Department on 8/10/42, 
He has done very well inthe Police Department. He was made Corporal 
on 5/1/51; Sgt. 9/1/54 ana Lt. 7/1/56. He states he has a clean record 

with no reprimands, warnings, etc. | 


Previous Illnesses: He states he had the usual diseases of child- 


hood. He had an attack of pneumonia four weeks after joining the Police 
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Department and had no serious illnesses up to July 1937 when he developed 
a strep throat "and then my jaws locked. I could not open my mouth." 
This cleared in a few days and he had no serious trouble until October 
1950. when he developed both Bulbar and Spinal Folio. He was hospitalized 
for three weeks at George Washington University Hospital under the care 
of Dr. Mensh. of this Board. He states this left him with a partial paraly - 
Sis of his eyeballs. a slight residual paralysis of his soft palate, sensitiv- 
ity of his throat anda 50% loss of the sterno-mastoid muscle on the right 
and the trapezius and lattisimus dorsi on the left. (When I asked him how 
he knew about this he states that a number of muscle tests had shown this). 
He states since then various muscles have been affected. He states if he 
reaches back to scratch his back the back muscles go into a Spasm. The 
Same is true if he turns his neck. He gets spasms in the fingers and toes 
and calf muscles also in his biceps and triceps, also in the arches of his 
feet. His knees ache, He claims that his Achilles tendon and attachments, 
at times, feel like gravel. Also he States he was left with a partial facial 
paralysis and that bad weather accentuates his symptoms. He has diffi- 
culty in blowing a whistle. His hearing in both ears has been affected by 
the Polio. He denied any operations or any major injuries. 

Developmental: He states he can remember back to the time he was 
five years of age or even earlier. He can remember no neuropathic traits, 
except that he used to have repetitious nightmares from about childhood 
up to eight or ten years ago. Outside of that he knows of no nervous traits. 
He states he has never Considered himself nervous. Habits: One pack of 
cigarettes up to two months ago. Due to increasing nervousness since 
then he has been using two packs a day. He uses alcohol only at social 
functions and the past three or four months he usually has one drink in the 


evening. 


Present Complaints: It was necessary that I spend a good two hours 
a Opt ants: 


on this original examination of 1/5/61. He gave me his present complaints 
as "physical deterioration." When I asked him what he meant by that he 


goes into a long and involved story of having gone in for physical culture 
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and weight lifting at the age of 26 and was very good at this up to the time 
that he got his Polio in 1950. The doctors have forbidden him to engage 

in this physical culture Since then because of his muscle residual weak- 
ness. He also tells me now that in the Winter of 1959 while arresting a 
drunk, and was given a tussle, his back went into a spasm, He has had a 
number of such occasions since. In May 1960, in attempting to evict a 
customer who was drinking and being abusive ina store, he also had such 
a spasm. He states, "It makes me wonder if Iam able to do any sudden 
physical effort and if I am physically fit to patrol the areas assigned. I 
have always wanted to be on the street with the men and this worries me." 
He then states that last year a new captain was assigned to his Precinct 
and that his ideas were a diversion from that of the previous captain. 
There was a change of routine which he describes as a "complete change 
and it bothered me." Prior to this he had been having headaches daily for 
six months and this was two months before this new captain was assigned. 
This was in November 1960 and he then had an increase in his headaches 
and a feeling of anxiety and fear. He did not want to face the Precinct and 
the job. He then consulted Dr. Reed because of "general tension and shak- 
ing." He took two days off and felt wonderful, but as he statted back again 
he became very tense and irritable and States, "This made me ashamed 
as I was bossing 40 men. I was torn between the captain's orders and my 


e tension then got worse." 

He then tells me how much he liked the Captain and he tried to talk to him 
about some changes, but was never able to get what he considered to be 
acceptable changes. He then talked to Dr. Reed who recommended his 
transfer to another Precinct and this was accomplished on 12/1/60. 

At this point due to the intensity of this man's pre-occupation with 
his symptoms and his difficulties in doing duty he went off into rather 
circumstantial conversation and then told me that he had difficulty in walk- 


ing due to pains in his Knees since 1953. He saw Dr. oO Keeffe for 


this and received diathermy and heat treatment and baths. It improved 
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Some, but the last month or two this has been worse and he has difficulty 
in going up the steps at the Precinct. Before that he could lope up. Now 
when he walks he gets exhausted - completely tired. He even has diffi- 
culty in walking up six steps in his home. At times this is so bad he states 
he feels like crawling on account of the aches in his knees and feels com- 
pletely washed out. He describes it as being so bad that lately he has been 
kicking the curbs in attempting to step up on them. He also tells me that 
he has been getting frequent spasms of the right neck since his Polio and 
he is conscious of spasms on turning or using his arms. He has frequent 
headaches, which he feels is associated with the neck condition. He has 

a feeling in his left neck like an ice pick there, below the angle of the jaw. 
He states he has a lack of Coordination in his upper extremity and misses 
objects such as picking up glasses, table utensils. Also, he has been hav- 
ing dizzy spells since February 1960. He has been seeing Dr. House for 
this and he sent him to Dr. Higgins. He was given an audiogram, his 
eustachian tubes were washed out and he was givencaloric tests and told 
that his equalibrium was okay. He has had about a half dozen attacks of 
Severe dizziness up to six or eight weeks ago. They are now becoming 
more frequent. They are now coming on more frequent and may last four 
or five days. He states that Dr. Reed has placed him on Equanil for this 
and it didn't help and that lately he has prescribed Librium which helps 


him much more and makes him feel more alert. This, however, has not 


helped the dizziness. 


He also complains of being depressed. He states that this started 
when Dr. Reed recommended his transfer and placed him on sick leave 
on 11/9/60, on account of his anxiety. He stated, "I felt like I was going 
nuts. I was extremely restless and irritable since then. Under Librium 
the depression is better. I felt it was serious because of the unknown 
factors. I have never been depressed or melancholy before." He states 
however, the depression is now intermittant and less severe Since he has 

been taking Librium 10 mgms. three times a day since 12/31/60. 

At this time he refers back to what he told me in the family history 
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about being a perfectionist, etc., and states, "I never thought I was a per- 
fectionist until a good friend of mine in the Air Force told me so about a 
month ago. As I think back now I recognize it. I never was a rubber 
stamp Lt. I worry about my men, but nowIam a rebel. 1 feel nowIam 
not facing assignments. Even though there is considerably less pressure 
my Symptoms are Continuing." He also cites as an example of his per- 
fectionism that he had one upper tooth missing and as a Lt., he felt that 
this interfered with his appearance. He had all of his upper teeth taken 
out and a plate made so that he would get over the consciousness of his 
appearance. He states that he has a stare "like a snake and that people 
noticed."' It bothers him. He states that cold weather makes his appear- 
ance more noticeable. | 

Also since Polio he has had to eat pureed foods. He States it takes 
him two hours to eat an ear of corn because of difficulty ih chewing and 
choking with it. He states he has become irritable as a result of his Polio 
and he fears he is taking this out on his family. He has to go out fora 
walk for a considerable period of time to cut down on his tension. He 
tells me he is on full duty , but is anticipating trouble when prisoners are 
brought in. He states he tries to cut down on arguments or facing danger- 
ous situations. He then went into considerable discussion of his "intense 
anxieties" associated with episodes at his Precinct where the situation 
may involve the handling of unruly prisoners. He states, "I am at the 
point now where I feel I will blow my cork. I eat my men out on occa- 
Sions when I shouldn't and then Iam ashamed of it. I have great doubts 
now about my ability to do duty." 

On examination he shows Polio residuals which are not very severe. 
His extra occular movements were normal. His palate was normal. 
There was a slight stare to the face. His speech was only slightly af- 
fected. He showed bilateral deafness. There is some muscle weakness, 
He has a twitch of his left eye which he states he has had since 1953 on 

and off. He tells me that his muscles jump. During the interview 
he showed marked somatic preoccupation. He was quite circumstantial 


62 
and jumped around a good deal as he told his history. There is marked 
somatic introspection. 

Diagnosis: At the end of the initial two hour examination it was my 
diagnostic impression that he had a marked anxiety neurosis with multiple 
psycho-physiological complaints, which apparently are a residual of the 
Polio that he incurred in 1950. I placed him on Librium 4 times a day and 
started a psycho-theraputic regime. I felt he had a poor prognosis for im- 
provement under therapy and so advised Dr. Reed and then undertook to 
treat him. The results are as given below. 


SUPPLE MENTAL EXAMINATIONS AND REPORTS 
en SONS AND REPORTS 
1/10/61 ht 

Following my examination of 1/5/61, I put this officer on Deprol as 


he felt that the Librium had not been controlling his Symptoms because he 
was So depressed. He came in on 1/10/61 with a one page typewritten 
memorandum addressed to me as of that date Showing the Symptoms he 
had of the drug Deprol. A Copy of this report is herewith attached. He 
states that after taking the second Deprol after dinner he had the symptoms 
aS mentioned and as last reported at 7:45 p.m. he stated the drug made him 
completely intoxicated. He states he Slept from then on until 8 a.m. yester- 
day. In all it is to be noted he took only two tablets of the Deprol on 1/9/61 
and it certainly is very unusual fora drug to act like this. Also previously 
he complained af not being able to Sleep. It is quite evident that he did 
sleep very well after this. His reaction to the drug certainly suggested a 
rather marked emotional response with Iatrogenic features rather than a 
true drug reaction. I] SO advised him. 

On January 10,1961, he told me that he had been taking from 4 to 6 
Librium capsules a day. At times he states he loses his equalibrium and 
staggers, but does not fall. 
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States he has been sleeping only fair and that he has had insomnia for 


years, but the medication does help him. He states he had discontinued 
the Librium and that he has only six left. It was then that I told him to 
take the Deprol tablets three or four times a day. He was worried on that 
day regarding his muscle strength and he wanted to know whether he 
Should have the individual muscle testing repeated. I told him this was 
not indicated now. During the interview he was quite hypochondrical and 
had multiple complaints all dealing with his Polio residuals and had a 
tendency to relive and discuss the acute phase of the illness, According 
to my notes he started the Deprol on that date, 1/10/61. He returned on 
1/12/61, and gave me the typewritten memorandum dated 1/10/61, in 
which he was quite critica] of the use of Deprol. He stated that he had 


taken three Librium capsules the day before and awoke five or six times 
during the night. He states he has had insomnia for ten years. In view 
of his reported reaction to Deprol I told him to just take one Deprol at 
night to see if it would help him sleep and renewed his prescription for 
Librium. | 
JANUARY 17, 1961 


He came in on that date complaining of headaches and tension in 


general. Aching in his knees, neck spasm. He states the medication does 
not help this and, "Even if lam relaxed and not turning my head my neck 
still goes into a spasm and that starts the headache." He had been placed 
on sick leave by Dr. Reed and wanted to know if he should Bo on special 
detail or should he Continue to be on sick call. I took this up with Dr. 
Reed and he was to continue on sick leave. He stated on Sunday , January 
15th, his head felt like "A hydraulic jack pushing in all directions." 
He states this started about noon. He went to bed and put cold cloths to 
his head. He had some Fiorinal which had been prescribed for his head- 
aches by Dr. O'Keeffe in 1960 and he took this also. He states his head 
felt so bad he felt like bumping it against the wall. His wife called Dr. 
Reed and she states he prescribed Empriin No. 3. He has been taking 
this since February 1951. He was told to take a half tablet and repeat it. 
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He took two of these tablets and about 4 p.m. he felt much better. Yester- 
day he was headache free. This morning (1/17/61) he awoke with a head- 
ache which is general. Today it is more onthe right side and "Less for- 


ward to the right eye. Most of the time it comes from the back of my 
' 


neck."’ He states he has been having frequent headaches since March or 
April 1960, but that prior to that, about ten years, he would have a head- 
ache once a week to every three weeks, but now they are a different type, 
before they were on the top of his head. He at that time had guilt feelings 
about being sick in November and that he was taken off duty on November 
the 9th, but he was feeling so guilty about this that he returned to duty 
about November 29th, but had to go off sick again about a week ago. He 
is quite worried about this. He was told to continue with his medication. 
JANUARY 26, 1961 

He comes in, today still complaining of being awakened with his head- 
aches. They are generalized now and different from before. He states 
that the "tremendous headaches" that he had for about a year while on duty 
are rare now. He states the headaches, however, are still severe in the 
morning. It isnotathrobbing headache now. It wears off during the day. 
He noticed that his headaches increase with physical exercise or exertion. 
He states he can park a car and then walk for a little while and then it 
would get worse. Just walking into the Clinic from his car aggravates it, 
but after he sits in the Clinic for a while he gets better. "I know when I 

walk back to the car I will have it bad again.'' He tells me that he 
forgot to tell me previously that at times during the day when he turns 
his head to the right, "I feel completely deaf in the left ear.’ When he 
turns his head in other directions it relieves his deafness. He volunteers, 
“There is no cracking in my neck." He also tells me that on standing he 
has a momentary loss of balance for some time. About a week ago he 
states he found himself on the ground after kneeling and tightening the 
spring of a tire chain. He found himself lying on his left side and did not 
know how he had gotten there or what had happened. He had no realization 
of falling. However, he states that before he would have some "stumbling 
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fits." He tells me that Librium has done remarkably well in relieving his 
| 


anxiety and tension, but they do not relieve his headaches. Some days he 
needs five or six of them. Generally three are sufficient, He now tells 
me since he has been taking one Deprol tablet at night he! is sleeping well 
and he is thankful that he no longer has insomnia. He then goes back into 
his history and states, "If I could get back to prior to the! time I had my 


to compensate for the muscles and all this. I have 


over the years and with no Complaints. He states a few weeks after return- 
ing to duty from his Polio he noticed a difference in his ability to control 
himself and in handling things. Also that he had a fear of controlling him- 
Self at times. He has to fight it. He gets angry at times and has to go out 
and walk for five minutes to cool off. | 
FEBRUARY 2, 1961 


| 
Today he tells me he had a few good days since the first of the week 
| 


and he is feeling more normal again. However, when he tries to exert him- 
self more he gets spasms of his triceps "and my eyes flutter. This is on 
account of my ghost or double vision. It lasts a couple of hours." 
He wants to know if he can return to duty and feels maybe he can. How- 
ever, when the Librium wears off he states he notes, "An inability to pro- 
tect the public and myself. I can't hear a woman on the phone at times, 
when they insist on talking to the Lt." He States that he has had this feel- 
ing for a long time and has been fighting it for years, He then goes into 
great detail regarding his Bulbar Polio and how he has had to fight it and 
how he struggled in the past and went from Corporal to Set., and then to Lt. 
He speaks of a Captain Douglas being his ideal and goes into! such psychi- 
atric terms as considering him a "father image." However, since he was 
under Capt. Douglas for six months he had constant tension. : He realizes 
that perhaps it was due to his being a perfectionist and that there were a 
thousand things to be done and he wanted to do it absolutely correct, Its 
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because he became upset about this that he saw Dr. Reed. He now states, 
"Thank God for the Deprol. For the first time in years I can sleep and 
take naps. The Librium also works well at times, but when it wears off 
my feelings of inadequacy return." He finally admitted that he was dis- 
couraged at his inability to return to work and not carrying out his share 
of the burdens. He again mentions how "guilty he feels and that when he 
bends down to urinate his neck goes into a spasm, and he gets a headache. 
If he yawns he has to hold his neck with his hands or his neck will go into 
a spasm, and the headache will follow. Also the bottom of his feet go into 
a spasm. Even his diaphragm, he states goes into a spasm. He states he 
has toleada very sedentary life, "To build up my reserve in order to go 
back on duty." He again goes in to medical discussions of various parts 
of his body and states there is Something in his nerves controlling his eyes 
and chin as a result of his Polio that is bothering him. He admits to read- 
ing books on Polio and of the "personality changes" that followed it. He 
has tried all sorts of things as suggested in these books. 

During his various visits, as I had brought out, this man uses a great 
many medical terms. He also, as I mentioned is a great stickler for de- 
tails in his history. Asan example of this there is attached hereto a type- 

written letter he gave me on the date of 1/17/61, calling attention to 
Some of his past history in the hopes that this would help me in my "fur- 
ther diagnostic Sstudy."' A copy of this is also attached. 

I have continued to see this man at frequent intervals. I allowed 
him to take a vacation and go to Florida for a week to see if this would 
help him. He returned on 2/17/61 , and states he was in Florida for a week 
and found it relaxing to be with his relatives, but he still had symptoms. 
He has no change in his Condition. He is continuing on his medication. 

Dr. Reed and I have discussed the possibility of retirement with him and 
he is now ready to admit that he cannot return to duty. 

I also have a note that on a previous visit, 2/7/61, he was complain- 


ing of no improvement and realizes now that he will not be able [to] get 


the job done. He states his Knees are driving him Crazy and cold weather 
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affects him adversely. It was at this time that he felt that our sugges- 
tion about retirement should be followed and it was following this that 
he went to Florida. 

It is to be noted also that because of his complaint of his neck, I 
had his cervical spine X-rayed and a report of 1/17/61 » Showed no ab- 
normality of the bones or joints of his cervical spine, | 

I last saw Lt. Souder on 2/22/61. He states his depression is up 
and down. There is no change in his condition. His knees bother hima 
great deal. They ache constantly. He is now having constant headaches 
for the past two weeks, "Severe enough for empirin and for me to lie 
down."" He now asked for a renewal of his Deprol which he is still using 
once a night and he is able to sleep well with this. He is how uSing two 


to four Librium daily. 


Conclusions: On the basis of my close observation of this man 
See ONSs 


I still feel that he has a marked mixed type of neurosis with anxiety and 
depressive features as well as multiple psychogenic complaints, I still 
feel that this severe psychoneurotic reaction is intimately tied in with 
the very severe Bulbar Polio that he had and the Subsequent residuals 
have been a definite causative factor in the production of this disability. 
I feel that his psychoneurosis has now reached the point where he no 
longer can do duty. This is on the basis of the combination of his re- 
Siduals, organic, of his Polio, but the psychoneurosis is considered to 
| be the more major disability. Retirement is recommended. 


/s/ H.D. Shapiro, MD. 
| 
HDS: mf (3/8/61) 
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PLAINTIFF'S EXHIBIT "J" 
Sa 


PD 302 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
- Metropolitan Police Department 
Washington, D.C. 


SOUDER, Thomas L. 
ae eee 
Date of Birth July 15,1916 Date Appointed August 10,1942 
Ee —___rugust 10 194: 


Age Last Birthday 44 Present Assignment _ Lieut. --#7 Pct. 
General OK 


Mentality Marked mixed type of neurosis with anxiety & depressive 
feelings. Result of Polio 


Weight Height 70 1/4" 
Ishihara Vision 20/40 bil. 
Hearing . Heart 

Teeth Tonsils 

Kidneys Skin 

Wasserman . Blood Pressure 145/75 
Digestion OK 


ae 
Organs of Respiration OK 
ee 
Muscles and Articulations OK 
: ea 


FINDINGS AND RECOMMENDATIONS -- DISABILITY RETIREMENT, 
Recommend that this man a: pear before the Retiring and Relief 


Board for consideration of retirement. 


Respectfully submitted, 
BOARD OF POLICE AND FIRE SURGEONS 


[100%] By /s/ B. F. Dean, Jr. 
(Secretary) 


Date: 3-14-61 
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PLAINTIFF'S EXHIBIT "K" 
RL OK 


| PD. 18.4468 
POLICE & FIREMEN'S RETIREMENT & RELIEF BOARD 


April 13, 1961 


We, as members of the Police and Firemen's Retirement and Re- 
lief Board, concur in recommending the retirement (disability not in- 
curred in the performance of duty) of Thomas L. Souder, a Lieutenant 
in the Metropolitan Police Department, effective from and after April 
30, 1961. | 

Chief, Administration & Salety Division 


Assistant Corporation Counsel, D.C. 


Psychiatrist, Dept. of Public Health, D.c. 


| 
The undersigned dissent and feel that this retirement should be for 
disability incurred in the performance of duty. | 


Fire Marshal, D.C. Fire Department 


Deputy Chief of Police, Met. Police 
* Ok 


[Filed April 30, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMAS L. SOUDER : 


Plaintiff ) | 
v } Civil Action No. 131 -62 


WALTER N. TOBRINER, et al, ) 
Defendants. ) 


ORDER | 
This matter came on for hearing on defendants’ motion to dismiss 
the complaint or, alternatively, for Summary judgment and on plaintiff's 
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cross-motion for summary judgment. Upon consideration of the respec- 
tive motions, the points and authorities filed in Support of and in opposi- 
tion thereto, and of oral argument by all parties in open court, it is, by 
the Court, this 30 day of April, 1962, 

ORDERED: That the plaintiff's motion for summary judgment be, 
and the same is, hereby denied and it is, 

FURTHER ORDERED: That the defendants' motion for summary 
judgment against the plaintiff be, and the same is, hereby granted and 
the complaint is hereby dismissed. 


/s/ Edward A. Tamm 
Judge 


[Certificate of Service] 


[Filed May 3, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 3rd day of May, 1962, that Plaintiff ; 

Thomas L. Souder hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 30 day of April, 1962 in favor of Walter N. Tobriner, et al, Individ- 
ual Members of the Board of Commissioners. District of Columbia, 
against said Thomas L. Souder. 

/s/ Bernard Margolius 

/s/ Carleton U. Edwards II 

/s/ Ralph H. Deckelbaum 


Attorneys for Plaintiff 
* OK OK 


BRIEF FOR APPELLEES 
et 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 17, 086 


THOMAS L, SOUDER, 
Appellant, 
v. 
WALTER N, TOBRINER, et al., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN A 
Principal Assistant 
United States Couit of Appeai. Corporation Counsel, D. C, 
for the District of Colurnhi> “ical 
HUBERT B, PAIR, 


WIR & 1 Assistant Corporation 
FILED AUG <0 Counsel, D. C, 


(Pk Mecca? TED D, KUEMMERLING, 
CLERK 


Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellees, 
District Building 
Washington 4, D. C. 


STATEMENT OF QUESTION PRESENTED 
AE RESENTED 


In the opinion of the appellees, the question is: 


Is there not in the complete administrative record substan- 


tial evidence from which the appellees could have found, as they did, 


that appellant's disability did not result from the performance of his 


police duties? 


INDEX 


SUBJECT INDEX 
a= NES 
Statement of Question Presented 
Counter-Statement of the Case 
Summary of the Argument 
Argument: 
I The appellees acted within the scope of their | 
jurisdiction and authority when they ap- | 
proved the retirement of appellant for 


disability incurred other than in the 
performance of duty. 
ante Of duty 


II There is substantial evidence in the adminis- | 
trative record to Support the administra- 
tive determination that appellant's disa- | 
bility was incurred other than in the 
performance of his duties as a police 
officer. 


Conclusion 
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UNITED STATES COURT OF APEEALE 
For The District Of Columbia Circuit 
THOMAS L. SOUDER, 
Appellant, 
Vv. 
WALTER N, TOBRINER, et al. 7 


Appellees, 


COUNTER-STATEMENT OF THE CASE 

Appellant's statement of the case, while correct i substantial 
detail, does not sufficiently set forth the facts respecting the cause 
and circumstances surrounding his disability; appellees, therefore, 
submit this counter -statement. : 

By a complaint filed January 11, 1962, in the United States 
District Court, appellant sought a mandatory injunction to compel 
appellees, who constitute the Board of Commissioners of the Dis- 
trict of Columbia (hereinafter referred to as the Commissioners), 
to set aside their order affirming the order of the Police and Fire- 
men's Retirement and Relief Board (hereinafter referred to as the 
Retirement Board), retiring appellant from the Metropolitan Police 
Department of the District of Columbia for disability not incurred 


in performance of his official duties; and to order that he be 


retired for disability incurred in the performance of duty 
(EAs As6). 4 
The Commissioners affirmed unanimously an order of the 


Retirement Board retiring appellant for disability because of injury 


not incurred in the performance of duty (J. A. 6, 69). 2 


Appellees filed a motion for summary judgment and incorpo- 
rated therein by reference the administrative record (Exhibits A 
through F, J. A. 8-42, 44-69). Thereafter, appellant filed a 
cross motion for summary judgment (J. A. 43). 

Upon consideration of the motion and cross motion for sum- 
mary judgment the District Court, on April 30, 1962, denied appel- 
lant's motion for summary judgment, granted appellees' motion for 
summary judgment and dismissed the complaint (J. A. 69-70), 
This appeal is from that order of the District Court (J. A. 70). 

From the administrative record it appears that appellant, on 


August 10, 1942, at the age of twenty-six, was appointed to the 


-—e_—_—_—_—————— 


1 See D. C. Code, 1961, § 4-527, which provides for pension 
Ss between 662/3 and 70 percent of the officer's basic 
Salary at the time of retirement. 


2 See D. C. Code, 1961, § 4-526, which provides for pension 
benefits between 40 and 70 percent of the officer's basic Salary at the 
time of retirement. 


Metropolitan Police Department for the District of Columbia (J. A. 
14, 57). On August 31, 1950, while assigned to No. 12) Precinct and 
detailed as an assistant license officer, appellant contracted polio- 
myelitus (J. A. 15-17, 45). | 

After hospitalization and recuperation, appellant, on 
November 16, 1950 returned to duty (J. A. 45). On Apri 26, 1951, 
six months after his attack of poliomyelitus, appellant was medically 
examined to determine his physical fitness for promotion ito the rank 
of Corporal. A medical report made at that time indicated that 
appellant manifested only "slight residuals of polio" andl that his 
health was Satisfactory for promotion. (J. A. 54.) On May 1, 1951, 
appellant was promoted to the rank of Corporal (J. A. 57). 

On August 24, 1954, appellant was medically examined to 
determine his physical fitness for promotion to the rank of Sergeant. 
The medical report submitted after such examination denoted no 
findings of polio residuals and on September 1, 1954, appellant was 


Promoted to the rank of Sergeant. (J. A. 39,57.) 


Finally, on June 26, 1956, appellant was medically examined 


to determine his physical fitness for further promotion. His 


medical report indicated no lingering polio residuals, and, on 


July 1, 1956, appellant was promoted to the rank of Lieutenant. 
(J. A. 41, 57.) 

Beginning on January 5, 1961, after complaints by appellant 
of headaches, tension and spasms, Dr. Hyman D. Shapiro, a mem- 
ber of the Board of Police and Fire Surgeons, conducted a compre- 
hensive series of medical examinations of the appellant (J. A. 9, 
20, 56). He diagnosed appellant's condition as a ''* * * marked, 
mixed type of neurosis with anxiety and depressive features and 
multiple psychogenic complaints following a severe attack of Bulbar 


Polio in 1950." (J, A. 55). Dr. Shapiro concluded that appellant 


was 100% disabled and that his disability was the direct result of 


the performance of his police duties. He recommended that appel- 
lant appear before the Retirement Board for consideration of retire- 
ment. (J. A. 55.) 

At a hearing before the Retirement Board on April 13, 1961, 
Dr. Shapiro testified that the principal reason for his recommenda- 
tion that appellant be retired was because of his psychoneurotic 
condition (J. A. 10-11). Dr. Shapiro described appellant as a 
“perfectionist” (J. A. 23-24) andas being hypochondriacal."" The 


doctor noted that appellant, during his course of treatment, 


enumerated ''* * * multiple complaints al] dealing with his Polio 


residuals and had a tendency to relive and discuss the acute phase of 


the illness." (J. A. 63.) 


After a medical examination and interview with appellant on 


February 2, 1961, Dr. Shapiro recorded that appellant 


* * * again [went] in to medical discussions 
of various parts of his body and [stated] there 
is Something in his nerves controlling his eyes 
and chin as a result of his Polio that is bother - 
ing him. He [admitted] to reading books on 
Polio and of the "personality changes" that 
followed it. He has tried all sorts of things as 
Suggested in these books. | 

During his various visits, as I had brought | 
out, this man uses a great many medical | 
terms. He also, as I mentioned is a great 
Stickler for details in his history. As an 
example of this there is attached hereto a | 
typewritten letter he gave me on the date of 
1/17/61, Calling attention to some of his past | 
history in the hopes that this would help me 
inmy "further diagnositc study." * * * (J, A.| 66.) 


Dr. Shapiro, when asked whether there was any structural 


damage or deformity as a residual effect of the attack of poliomyelitus 


in 1950 replied: | 

I'll give you my exact neurologic findings; 
I did a complete neurologic on him. (Reading 
from letter). "On examination he shows polio | 
residuals which are not very severe. His 
extra occular movements were normal." That 


is the movements of the eyes. His palate 
was normal; and he had been complaining 

of something in his throat. His palate moved 
well. "There was a slight stare to his face. 

His speech was only slightly affected. He 
showed bilateral deafness. There was some 
muscle weakness. He showed a twitch of his 
left eye, which he states he's had since 1953 

off andon. He tells me that his muscles jump." 
That's about all the residuals of his polio that 

I could find, and as I Stated, he's had those 
Since 1950 because in polio the height of the 
damage to the muscles and nerves and the spinal 
cord occurs in the first few days of the illness. 
After that it either remains Stationary or gets 
better. Yet this man was able to continue on 
duty from a private and go all the way up toa 
lieutenant with very little disability from his 
polio. (J. A. 13.) 


Dr. Shapiro was questioned about his conclusions as to the 


connection between appellant's present disability and the poliomyelitus 


which he contracted in 1950 and the following transpired: 


MR. HOWARD: Just one question of Dr. 
Shapiro, and then I think we can let you go. 
I want to refer to a couple of sentences in your 
conclusions under date of February 22nd, in 
which you state: 'T still feel that this severe 
Psychoneurotic reaction is intimately tied in 
with the very severe bulbar polio that he had, 
and the subsequent residuals have been a 
definite causative factor in the production of 
this disability. I feel that his psychoneurosis 
has now reached the point where he no longer 
can do duty. This is on the basis of the com- 
bination of his residuals, organic, of his polio, 
but the psychoneurosis is considered to be the 


more major disability." The reason I call 
that to your attention is, Mr. Margolius set 
up a relatively hypothetical question which he: 
directed to you, in which you indicated, I | 
believe, that could be a cause of disability aside 
from what I interpret your conclusions to be. | 
Now, in order to clarify my thinking, which is 
the proper situation? Is Lieutenant Souder's, 
condition for which he's before this Board 

one that originated in duty, per se, or did it | 
arise as an outgrowth of some condition whose 
origin we are not certain of and cannot be cer- 
tain of ? | 


DR. SHAPIRO: Well, the reason I Stated | 
that the polio was a factor is that this man | 
constantly keeps harping back to the polio and | 
how it affected him, and yet when I examined | 
him he has rather minor residuals of his Polio,, 
in fact, he continued for ten years after his 
polio with apparently very little complaint 
about it. But nevertheless, that is a factor 
in his mind. When he would get these spasms| 
or these physical efforts [sic] he would trace | 
it back to the polio, so I could not dismiss the | 
polio as a causative factor. 


MR. UMSTEAD: Whether his harpings are _ 
valid or invalid? 


DR. SHAPIRO: That's correct. (J. A. 29-30. ) 


SUMMARY OF THE ARGUMENT 
ARGUMENT 


The Retirement Board, subject to review by the Commis- 
sioners, has the responsibility for determining whether a disability, 
necessitating the retirement of a District policeman, was or was not 
the result of an injury received or disease contracted in the perform- 
ance of duty. Because the administrative determination that appel- 
lant's disability was incurred other than in the performance of duty 
has a rational basis in Substantial evidence, the mandatory injunctive 


relief sought by appellant was properly denied. 


ARGUMENT 
I 
The appellees acted within the scope of their 

jurisdiction and authority when they ap- 
proved the retirement of appellant for 
disability incurred other than in the 
performance o uty. 
——— ete OF uty. 

It is now so well settled as to hardly require the citation of 
authority that the judicial power will not be interposed, either by 
Mandamus or injunction, to direct or control the action of public 
officers in matters committed by law to their jurisdiction. It is 


Only in cases of an abuse of legal duty, or where the duty to act is 


so clear as to admit of no reasonable doubt, or where it is so plainly 


proscribed as to be equivalent to a positive command that courts will 
intervene. The controlling principles were clearly spelled out by 
this Court in Hammond v. Hull, 76 U. S. App. D. Cc. 301, 131 F.2d 
23 (1942), where it was said: | 


*** (1) The writ should be used only when 
the duty of the officer to act is clearly estab-| 
lished and Plainly defined and the obligation to 
act is peremptory. (2) The presumption of | 
validity attends official action, and the burden! 
of proof to the contrary is upon one who chal-| 
lenges the action. (3) Courts have no general 
Supervisory powers over the executive branches 
or over their officers, which may be invoked | 
by writ of mandamus. Interference of the courts 
with the performance of the ordinary duties of | 
the executive departments of the government | 
would be productive of nothing but mischief, * - + 
[Footnotes omitted. J 


| 

In his brief, appellant argues, but without support of a Single 
precedent, that the Retirement Board had the burden of establishing 
that his disability arose other than in the performance of duty. This 
contention is without substance. Proceedings before the Retirement 
Board are non- -adversary in nature. The very purpose of such pro- 
ceedings is to receive al] relevant evidence pertaining to ae disa- 


bility in order that a proper determination may be made as to whether 


or not such disability was incurred in the performance of daty. 


The record shows that appellant was given a full hearing be- 
fore the Retirement Board, the sufficiency of which he does not ques- 
tion, that all department records were received, and that he was 
afforded ample Opportunity to present any evidence which he had 
respecting the cause of his disability. Every bit of evidence put 
before the Board was considered and evaluated with the sole purpose 
of arriving at a fair and logical conclusion as to whether appellant's 
disability was or was not received in the performance of duty, and 
this without any regard for the burden of proof. 

Appellant, at page 15 of his brief, states that appellees, in 
considering his retirement, placed upon him '™* * * an undue and 
illegal burden * * * by requiring him to prove by ‘substantial 
evidence’ that his injuries occurred in line of duty and also to prove 
beyond all doubt that his injuries did not occur outside of his per- 
formance of police duties." Significantly enough, appellant has not 
referred the Court to anything in the record which supports this 
Statement. Nor has he referred the Court to Supporting legal 


authority. 


In Board of Firemen's Relief & Retirement F. Tr. v. Marks, 
SE CUrement F. Tr poll a) 


150 Tex. 433, 242 Ss. w. 2a 181 (1951), respondent applied for 


retirement as a fireman and alleged physical disability in conse- 
quence of his performance of duty. In finding that his physical 
disability was not casually connected with the performance of his duty, 
the Texas Supreme Court, Supra, at p. 185, said: : 


* * * It was not incumbent on petitioner 
[the Retirement Fund Trustees] to estab- 
lish the cause of respondent's disease; 
respondent had the burden of satisfying the 
Commissioner [Firemen's Pension Fund 
Commissioner] that the cause of his disease 
had its origin in the performance by him of 
his duties as a fireman. * * * 


See also: Morgan v. City of Los Angeles, et al., 91 Cal. jApp. 2d 
SO OT HOS Angeles, et al | 
134, 204 P. 2d 375 (1949); Lundrigan vy. City of Los Angeles, et al., 
—— FE Angeles, et al. 
82 Cal. App. 2d 238, 186 P.2d 12 (1947); Cummings v. Policemen's 


Pension Commission of Borough of Belmar, 121N.J.L. 129, 1A.2d 
ee  TOKOUGN Of Belmar 


| 
399 (1938); Kilroy v. Retirement Board of Park Policemen's Annuity 
————————— NK Policements Annuity 


& Benefit Fund, et al., 297 Ill. App. 261, 17N. E. 24527 (1938). 3 
& Benefit Fund, et al | 


ee 
3 Cf. City of Coral Gables v. Brasher, Eee Ae 
1961), in which the court held that the burden lay with 
y of proving that policemen's disability from heart 
disease did not occur in the performance of duty. But theré the 
y of a statutory presumption which pro- 
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disease or hardening of 
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There is substantial evidence in the adminis- 
trative record to Support the administra- 
tive detefmination that appellant's disa- 
bility was incurred other than in the 
performance of his uties as a police 
officer. 


The right of appellant to judicial relief from the decision of 


the Retirement Board (and the affirmation of that Board's finding by 


the appellees), 4 is governed by the substantial evidence rule. That 


rule demarcates the power of the courts to overturn the decision of 


ss 


the arteries, resulting in total or Partial disability shall be presumed 
to have been suffered in line of duty unless the contrary be shown by 
competent evidence * * * 7 Emphasis supplied. ] 

The District of Columbia, however, has no comparable 
Statutory provision. 


[t]he Com- 
embers 


ther pro- 

elief Board 

» including 
or reverse such action. " 


an administrative agency. As the Court said in Board of Firemen's 
i 
Relief & Retirement F. Tr. v. Marks, 150 Tex. 433, 242 S. W. 2d 
—— ei ement r. ir pede ie 
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181, 183 (1951): | 
| 

* * * The party aggrieved by the administra- 
tive decision is not entitled to a trial de novo in 
court but must assume the burden of satisfying 
the courts that the administrative decision is | 
illegal, arbitrary, or Capricious; that is, that 
it is not reasonably supported by substantial 
evidence. * * * | 


* * * The administrative agency is the fact+ 
finding body and the question to be determined: 
by the courts is strictly one of law. * * * 
Furthermore, the question must be determined 
by the courts from a consideration of the entire 
record in the case as that record has been made 
in the trial court. *** The test is not whether 
the evidence admitted in court preponderates 
against the administrative decision, * * * nor | 
yet whether there is merely some evidence to 
Support the decision. *** The test is whether 
the administrative decision finds reasonable 
Support in substantial evidence. *** [Citations omitted. ] 


Cf. Richardson v. Britton, et al., 89 U. S. App. D. C. 391, 


192 F.2d 423 (1951), cert. den., 343 U. S. 920, 72S. Ct. 676, 


99 L, Ed. 1344, 
The question of critical relevance on this appeal is whether 
appellant's disability at the time of his involuntary retirement in 


1961 was the result of disease contracted in the performance of duty-- 


i.e., whether the disability was the result of his attack of polio- 


myelitus, which occurred some eleven years earlier in 1950 -- or 


whether his disability was the result of appellant's pPsychoneurosis, 

While there is some indication in the testimony of Dr. Shapiro 
that appellant's disability was partially the result of his attack of 
Poliomyelitus in 1950 (J. A. 10, 55, 67), he frankly stated to the 
Retirement Board that his conclusion was founded principally upon 
appellant's statement of his belief as to the Cause of his disability. 
His testimony on this Point was as follows: 


DR. SHAPIRO: * * * the reason I stated 
that the polio was a factor is that this man 
constantly keeps harping back to the polio and 
how it affected him, and yet when [ examined 
him he has rather minor residuals of his polio, 
in fact, he continued for ten years after his 
polio with apparently very little complaint about 
it. But nevertheless, that is a factor in his 
mind. When he would get these spasms or 
these physical efforts [sic] he would trace it 
back to the Polio, so I could not dismiss the 
polio as a causative factor. 


MR. UMSTEAD: Whether his harpings are 
valid or invalid? 


DR. SHAPIRO: That's correct. (J. A. 30.) 
In effect, what Dr. Shapiro stated was, "While I didn't fing 


any medical basis in my examination for concluding that appellant's 


disability was induced by his prior attack of poliomyelitus, I recom- 
mended that he be retired for disability incurred in line o duty 
Simply because appellant repeatedly asserted his belief that his disa- 
bility was, in fact, caused by his prior attack of Poliomyelitus, 4 
Appellant's assertions in this context as to the cause of his 
disability are purely self- ~Serving and do not provide either a suffi- 


cient medical or legal foundation for finding that poliomyelitus brought 


on appellant's present disability. Cf. Saaf v. Duluth Police Pension 


Relief Association, 240 Minn. 60, 59N. W 2d 883 (1953). 
oe Cl ation. 


Appellant's medical history clearly supports the Retirement 
Board and the appellees in their conclusion that poliomyelitus was 
not a factor in appellant's disability. After appellant's recovery 
from poliomyelitus in October, 1950, he was, on April 26, 1951, 
medically examined by a member of the Board of Police an Fire 
Surgeons. This examination indicated only "slight residuals of 
polio." (J. A. 38.) Subsequent medical examination of the appel- 
lant failed to disclose any residual effects of poliomyelitus he A. 


39-41), 


It is only reasonable to assume, therefore, that appellant did 


not suffer from any disabling after effects of poliomyelitus because 


he had never complained of so suffering until 1961 (J. A. 39-41, 
45-46). During this period from 1950 to 1961, appellant served the 
Metropolitan Polic Department in a very satisfactory manner, ad- 
vancing in rank from private to lieutenant (J. A. 57). 

Dr. Shapiro's testimony suggested another reason why the 
Retirement Board and the appellees might have refused credence to 
appellant's claim. Dr. Shapiro testified that damage to the muscles 
and nerves of a poliomyelitus patient occurred contemporaneously 


with the illness, and that following recovery, this muscle or nerve 


damage either improves or remains constant (J. A. 18). Obviously, 
et remains constant 


therefore, a disability resulting from muscle or nerve damage suf- 
fered by a former poliomyelitus patient eleven years after the initial 
attack can hardly be traceable to that disease. Yet, appellant, him- 
self, a health culturist of sorts, whom Dr. Shapiro labelled a hypo- 
chondriac (J. A.22 -23, 27, 63, 66), claims that his "physical 
deterioration" -- his muscle spasms -- are the direct product of his 
poliomyelitus attack of some eleven years previously (J. A. 58-59). 
His claim is inconsistent with the expert medical opinion of Dr. 


Shapiro. 


At the hearing before the Retirement Board, Dr, Shapiro 


testified that the principal factor in apvellant's condition which 
caused him to recommend appellant's retirement was his psycho- 


neurosis (J. A. 10). He diagnosed this neurotic condition as 


stemming pre-eminently from appellant's perfectionism 6 and his 


inability, because of his alleged poliomyelitus-caused physical condi- 


| 
tion, to satisfactorily perform his duties as a police lieutenant 
| 


(J. A. 23-24, 30-31). 
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6 When the Retirement Board and the Commissioners chose to 
believe that appellant's inability to perform his police duties was 
engendered by a Psychoneurotic condition unrelated to poliomyelitus, 
they had before them a record of appellant's previous schooling and 
employment. This record sets forth the following: | 

Appellant quit grade school at the age of fifteen years. 
failed two that his fellow students 
that he could not tolerate this,"" and that he 
"could learn in two days what it took them to learn in months." 


b. Appellant stated on one occasion that he quit Abbott Voca- 
tional School because his father said he was lazy, but later) appellant 
denied this it for financial reasons. | 

stern Union messenger 
messenger boy but was 
ycles, 
med that, as a truck driver, he did more 
le they ever hired." During this period he 
"the union moved too 
was too poor." (J. A. 57. ) | 


The finder of fact in this case -- the Retirement Board -- 
was legally bound to determine Causation. That Board was entitled 
to consider not Only Dr. Shapiro's conclusion that appellant's poli- 
myelitus was a factor in his disability, but also his explanation as to 
why he so concluded. The Board was likewise entitled to consider 
appellant's personnel and medical records and the fact that these 
records failed to indicate any complaint of Poliomyelitus-caused 
disability from 1951 to 1961. Appellant should not expect this Court 
to reweigh the evidence and to set aside the finding of the Retirement 
Board and the Commissioners Simply because different inferences or 
conclusions might have been drawn from the evidence. 

The United States Supreme Court has spoken emphatically on 
this question of Causation and the power and wisdom of appellate 


courts in reviewing a determination made below by a fact finder. 


In Sentilles y, Inter-carribbean Shipping Corp., 361 U. S. 107, 109- 
ee et bean Shipping Corp 


110, 80S. Ct, 173, 4.1L. Ed. 2d 142 (1959), the Court said: 
*** The members of the 


n of the question of 
Causation. They were entitled to take all the 
circumstances, including the medical testimony, 
into consideration, * * « Though this case in- 
volves a medica] issue, it is no exception to the 
admonition that, "It is not the function of a 


S to select fro 
nd conclusions 
Onable , , . 


[Cc 
omitted.] (pp. 109-110. ) 


Furthermore, it is clear that Congress did not intend to insure 


a District of Columbia Police officer against every disability which 
manifests itself while he is a member of the Metropolitan Police De- 
partment; otherwise, Congress would not have differentiated between 
"retirement for disability not incurred in performance of duty” and 
"retirement for disability incurred while performing duty. \ See 

| 
D. G, Code, 1961, §§ 4-526, 527, "[A] court, no matter how strong- 
ly it might desire to assist [appellant] Out of the unfortunate position 
in which he is placed, is Powerless to act. Courts have no right to 


usurp the powers granted by the legislature to the Police pension 


fund board," Benedict v. Board of Police Pension Fund Com'rs, ? 
LL (foc ee eee 


35 Wash. 2d 465, 214 Pp. 9g 171, 178 (1950), 


CONC LUSION 


In view of the foregoing, it is respectfully submitted that the 
appellees properly determined that appellant's disability was not 
incurred in the performance of his police duties; therefore, the 
judgment of the court below was in all respects correct and should be 


affirmed. 
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